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Corporations

Supreme Court to Hear Case that May 
Allow Parties to Sue Corporations in 
Any State Where They Are Registered 
to Conduct Business 
Mallory v. Norfolk Southern Railway Company 
If a corporation registers to conduct business in a state, does 
that mean they have consented to the jurisdiction of that 
state? That is the question before the United States Supreme 
Court in the Mallory v. Norfolk Southern Railway Company 
case. The plaintiff, Robert Mallory, worked for Norfolk Southern 
for decades, and alleges he was exposed to toxic chemicals 
that lead to his cancer. Mr. Mallory worked for the company 
in Virginia and Ohio. Norfolk Southern is a Virginia company 
and has its principal location in Virginia. Where did Mr. Mallory 
file suit? The Court of Common Pleas, Philadelphia County, PA. 

The lower courts ruled that the state’s business registration 
statute was unconstitutional to the extent it argued that 
it provided general jurisdiction over registered foreign 
corporations. On appeal to the Pennsylvania Supreme 
Court, the plaintiffs argued that not only did the business 
registration requirement confer personal jurisdiction, but that 
Pennsylvania’s long-arm statute granted the courts general 
jurisdiction over foreign corporations even if it was not the 
state of incorporation, or had established its principal place 
of business there, so as to be “at home” in Pennsylvania. The 
Pennsylvania Supreme Court agreed with Norfolk Southern 
that mere registration to do business within Pennsylvania 
does not make it “at home” in the state. Relying on other long-
time precedential cases regarding personal jurisdiction, Mr. 
Lowery was rebuffed again. 

On April 26, 2022, the United States Supreme Court agreed  
to hear the case. Supreme Court analysts have noted that 
the Court is willing to consider the “modern corporation,” the 
one with many headquarters and operations throughout the 
globe to reconsider whether or not jurisdictional protections 
are necessary. In addition, they are a handful of states whose 
business registration requirements expressly state that the 

corporation has agreed to personal jurisdiction by virtue of 
such registration. Were the Supreme Court to disagree with 
Pennsylvania, this would go against long-standing precedent 
as regards personal jurisdiction. 

What does a ruling in favor of Mr. Mallory mean for business? 
We certainly expect plaintiff’s attorneys to hone their forum-
shopping skills to find the most favorable jurisdictions for 
their client’s claims. Companies may find themselves in 
unfamiliar venues, facing risks of being “home-towned” 
by attorneys ingrained in that local community. Counsel, 
corporate representatives and witnesses will be travelling 
to inconvenient or out-of-the-way locales. All this means a 
greater exposure facing corporations, both in defending and 
potential liability. 

We will continue to monitor this matter and report on the 
Supreme Court’s decision.

Case No. 21-1168 (U.S. April 25, 2022)

The Third Circuit Rules that Robo-
Calling a Pre-Existing Contact List 
Does Not Violate the TCPA  
Panzarella et al. v. Navient Solutions
In 2021, the United States Supreme Court ruled that for a 
device to be considered an automatic telephone dialing 
system (ATDS), it must utilize a random or sequential number 
generator to produce or store telephone numbers and then 
dial phone them. The Third Circuit’s ruling in Panzarella et 
al. v. Navient Solutions clarifies the standards of the TCPA 
even further when it dismissed a class action filed by two 
individuals who complained of receiving calls from an ATDS. 

Matthew Panzarella received multiple calls in connection with 
delinquent student loans. He alleged these automatically 
generated calls that he and his references received violated 
the TCPA. 
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Navient argued that the calls to those numbers were not 
sourced from a random or sequential number generator, 
rather the numbers were drawn from lists collected and kept 
by Navient in connection with the servicing of the loans, and 
as such were not in violation of the TCPA. 

The Third Circuit agreed with Navient, finding that the 
telephone numbers that were called were directly associated 
to customers of Navient’s student loan accounts. The court 
went on to say that given the relation to the existing student 
accounts, the plaintiffs were unable to establish that the calls 
were random or derived from a sequential number generator. 
Rather, the court ruled that the calls were specifically targeted 
in relation to the customer accounts. 

This ruling is favorable for businesses who use automatic 
systems to reach out to customers who have provided their 
telephone numbers, as it can be argued that such contact 
comes from specific lists and are not random. As such, these 
businesses can safely reach out to their established customer 
contacts without fear of violating the TCPA. Given that securing 
insurance for TCPA claims can be difficult and expensive, this is 
a welcome reprieve form that exposure. 

Case No. 20-2371 (3rd Cir. June 14, 2022)

Cyber 

Colonial Pipeline Dismissed From 
Cybersecurity Consumer Suit
Dickerson v. Colonial Pipeline Co. et al
On May 7, 2021, a ransomware attack penetrated Colonial’s 
billing software; in response to the cyberattack, Colonial 
shut down pipeline operations, which decreased the supply 
of gasoline and other fuel products to much of the East Coast 
of the United States and caused the price of gasoline to rise. 
Colonial subsequently made a $4.4 million ransomware 
payment to the perpetrators of the hack.

Plaintiffs brought suit against Colonial, alleging they 
purchased gasoline at retail and paid higher prices as a 
result of Colonial’s shutdown. Plaintiffs brought claims for 
negligence, declaratory judgment pursuant, violations of 
the North Carolina Unfair and Deceptive Trade Practice 
Act, breach of public duty, public nuisance, and unjust 
enrichment.

The court dismissed the claims finding that Colonial did not 
owe any common law or statutory duty to plaintiffs to maintain 
uninterrupted service. The court also found there was no 
special relationship between the parties as the plaintiffs were 
neither shippers nor Colonials’ direct customers. Regarding the 
alleged violation of the North Carolina Unfair and Deceptive 
Trade Practice Act, the court found that plaintiffs’ alleged 
unfair practices they attribute to Colonial of shutting down 
the pipeline (of which there is no duty to maintain continual 
operation), violating industry standards, and undertaking 
inadequate cybersecurity measures did not meet the high 
standard of unethical or unscrupulous practices recognized 
as unlawful under the Act.

Finally, regarding the public nuisance allegation, the court 
found that plaintiffs failed to demonstrate that they have 
a private or common right to purchase retail gasoline in 
general, much less gasoline transported by Colonial.

Case No. 21-cv-02098 (N.D. Ga. June 17, 2022)

Federal Judge Allows Employee 
Lawsuit Over Concerns Regarding 
Voice Recognition Software 
Barton v. Walmart Inc.
An employee sued Walmart in Illinois state court in July 2021, 
alleging they violated the Illinois Biometric Information 
Privacy Act by requiring employees speak into a headset with 
software that captures and uses their voiceprints as part of 
their jobs, without ever outlining its data collection practices 
or obtaining their informed consent. 

Walmart filed a motion to dismiss arguing that the system 
used relies on keywords that are spoken along with employee 
numbers entered into the system, as opposed to the voices 
themselves. 

The court declined to grant the motion, stating the plaintiff’s 
allegations were plausible, and that additional discovery 
would be necessary to determine whether or not Walmart 
was indeed collecting voiceprints in violation of BIPA. As 
such, Walmart will continue to incur defense costs as the 
litigation progresses.

This matter continues the trend of BIPA litigation involving 
voice recognition software and how companies are dealing 
with such in the absence of a definition of “voiceprint.” As with 
all BIPA litigation, the recurring theme is that the companies 
didn’t obtain consent before collecting biometric data, nor 
did they publish a data retention and destruction policy. 

Other well-known names contending with similar claims  
include McDonald’s, Amazon, Google and American Airlines. 
Not all of the litigation is being brought by employees. 
Customer claims make up a good percentage of litigants. 
Many companies are exploring how to address individual 
concerns and better comply with BIPA so that they may take 
advantage of available technology to run their businesses in 
a more efficient manner and better serve their customers. 

Case No. 21-cv-04329 (N.D. Ill. May 31, 2022)
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Herff Jones Data Breach Leads to 
Multimillion Dollar Settlement 
In re: Herff Jones Data Breach Litigation
The data security incident, which occurred from August 
2020 through April 2021, arose from a third-party criminal 
cyberattack involving the placement of malware targeting 
customers’ payment card information. The suit, filed in 2021, 
contained allegations of negligence that Herff Jones failed 
to protect customers during a 2021 data breach. The class 
asserted that due to the careless acts and omissions and the 
failure to protects customers’ data, the customers now face a 
lifetime risk of identify theft. 

A potential settlement has been reached in which Herff Jones 
will pay $4.35 million to resolve the class action lawsuit. 
The settlement will benefit the individuals who credit card 
information was exposed due the breach. The settlement 
does not establish an admission of fault and Herff Jones has 
not admitted to any wrongdoing. The settlement approval 
hearing is scheduled for July 2022. 

A number of universities confirmed that their students were 
affected by this breach. As Herff Jones is the leading provider 
of educational products, this data breach is the latest hit to 
the educational institution sector.

Case No. 21-cv-1329 (S.D. Ind. Apr. 29, 2022)

Employment Practices 

Medical Leave Can Be a Reasonable 
Accommodation Under the ADA
King v. Steward Trumbell Memorial Hospital
In a decision rendered on April 7, 2022, the United States 
Court of Appeals for the Sixth Circuit held that medical leave 
could constitute a reasonable accommodation even when 
in-person attendance is required to perform the essential 
functions of the job. 

Plaintiff Jeanne King was employed as a registered nurse with 
Defendant Trumbell Memorial Hospital from 2002 until her 
termination on June 2, 2017. Plaintiff suffered from asthma, 
which she alleged was often triggered by stress and seasonal 
allergies, causing intermittent flare-ups and severe asthma 
attacks. She alleged that at times the flare-ups left her unable 
to perform her work duties, and required her to call in sick and 
request time off from work. 

The Hospital offered a medical leave policy that provided 
for up to twelve weeks of unpaid leave under the FMLA, 
or up to one year of non-FMLA leave. The hospital also 
enforced an attendance policy that utilized progressive 
discipline, including verbal and written warnings, probation, 
and ultimately termination for “excessive absenteeism.” 
Throughout the years, plaintiff’s asthma flare-ups required her 
to be absent from work on several occasions, some of which 
were covered by either FMLA or non-FMLA leave. While she 
was given several written and verbal warnings for attendance 
issues, those warnings were occasionally withdrawn after 
the absences were excused under one of the two available 
medical leave policies. 

Plaintiff’s lawsuit arises out of a series of incidents that began 
in April 2017 and continued through to her termination in 
June 2017. In April 2017, plaintiff suffered an asthma attack 
while working and was unable to complete her shift. Over 
the following five weeks, she continued to suffer from severe 
asthma-related symptoms, which on occasion required 
emergency medical attention. She thereafter called in sick for 
her next fourteen shifts. During this time, plaintiff was under 
the care of a physician, who advised that she not return to work 

until they had developed a better treatment plan. When she 
did not improve, plaintiff contacted the hospital’s third-party 
administrator to request medical leave; however, she was 
informed that she was ineligible to apply for leave because 
she had not worked the requisite number of hours, and was 
then directed to the hospital’s Human Resources department. 
HR ultimately determined that there was an error with the 
calculation of plaintiff’s hours, and advised her that they 
would rectify the error so that she could then apply for leave 
to which she was entitled. In the interim, plaintiff continued 
to call in sick for work. While she was waiting for the issue 
to be resolved, the hospital terminated her employment “for 
failure to apply timely for a leave of absence.”

The plaintiff sued the hospital alleging three causes of action: 
interference and retaliation in violation of the FMLA; failure 
to accommodate and disability discrimination in violation 
of the ADA; and failure to accommodate and disability 
discrimination in violation of the Ohio Revised Code. The 
Hospital moved for summary judgment on all counts. As 
to her federal claims, the district court found that plaintiff 
was ineligible for FMLA leave and that she failed to exhaust 
her ADA claims. The district court then found that plaintiff 
abandoned her wrongful termination claim arising under 
Ohio law because she expressly “limit[ed] her arguments to 
defending the failure of [the Hospital] to afford her reasonable 
accommodation of her disability under the laws of the State 
of Ohio.” The district court granted the hospital’s motion on 
the only remaining cause of action, failure to accommodate 
under Ohio law, finding that the plaintiff could not satisfy a 
single element of her failure to accommodate claim. 

On appeal, plaintiff only challenged the district court’s 
order as to her failure to accommodate claim under Ohio 
law, arguing that the hospital failed to accommodate her 
asthma in violation of Ohio Revised Code, which largely 
mirrors the ADA. Under Ohio law, “[a]n employer must make 
reasonable accommodation to the disability of an employee 
or applicant, unless the employer can demonstrate that such 
an accommodation would impose an undue hardship on the 
conduct of the employer’s business.” 
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To establish a prima facie claim for failure to accommodate, 
“a plaintiff must show that (1) she was disabled within the 
meaning of [the statute]; (2) she was otherwise qualified for 
her position, with or without reasonable accommodation 
(3) the defendant knew or had reason to know about her 
disability; (4) she requested an accommodation; and (5) the 
defendant failed to provide the necessary accommodation.” 
Whether she was qualified for her position seems to be the crux 
of the issue. The plaintiff argued that she was well-qualified 
for her position by virtue of her education and experience, 
and that she could perform the essential functions of her 
position if given the reasonable accommodation of time 
off of work. She argued that approved extended absences 
do not automatically make her unqualified. The hospital 
in turn argued that plaintiff’s asthma flare-ups made her 
unqualified for her job because “an essential element of her 
job as a nurse…required regular, in-person attendance,” and 
thus, her preferred accommodation, medical leave – which 
required extended absences – was per se unreasonable. 

The appellate court disagreed with the hospital’s position, 
finding its logic flawed. If the court were to agree with the 
hospital’s logic, then the argument would bar any in-person 
employee from obtaining temporary medical leave as an 
accommodation. This conclusion runs afoul of the plain 
language of the ADA. The court noted that the “plain language 
of the ADA defines a qualified individual as ‘an individual who, 
with or without reasonable accommodation, can perform 
the essential functions [of the job],’ [a]nd the purpose of the 
ADA’s reasonable accommodation requirement is to require 
employers ‘to change the way things are customarily done to 
enable employees with disabilities to work.’ 

The court continued that “[l]eave as a reasonable 
accommodation is therefore consistent with that statutory 
purpose because it enables the employee to return to work 
following the period of leave requested as an accommodation 
– i.e., it enables the employee to perform the essential 
function of attendance.” Citing another of its holdings, the 
court determined that “[a] provided medical leave may be a 
reasonable accommodation and an inability to work while on 
such leave does not mean that an individual is automatically 
unqualified.”

In medical leave cases, the focus then becomes the 
reasonableness of the leave request. The court stated that 
“[w]hen assessing reasonableness, this Court considers: (1) 
the amount of leave sought; (2) whether the requested leave 
generally complies with the employer’s leave policies; and 
(3) the nature of the employee’s prognosis, treatment, and 
likelihood of recovery.” The court determined that viewing 
the facts in the light most favorable to the plaintiff, non-
FMLA leave would have been a reasonable accommodation 

for her asthma flare-up. First, the court acknowledged that 
while requests for indefinite leave are likely unreasonable, 
plaintiff ’s requested amount of leave – five weeks – was 
reasonable, and was within the hospital’s permitted leave 
of up to one year of non-FMLA leave. Second, the court 
found that plaintiff ’s request for retroactive emergency 
leave was also a reasonable accommodation. The court 
also found that an employee need not use the “magic 
words” “disabled” or “accommodation” in making a request, 
and that plaintiff made several requests for medical leave, 
triggering the hospital’s duty to engage in an interactive 
process. Finally, the court found that while keeping 
an employee’s job open indefinitely may cause undue 
hardship, keeping the job open long enough to allow the 
employee to apply for leave does not.

Case No. 21-3445 (6th Cir. Apr. 7, 2022)

State Law Remedies Not Available for 
FLSA Violations
Devaney v. Zucchini Gold, LLC
Departing from several lower court decisions, the 
Massachusetts Supreme Court held that employees who 
assert wage claims under the Fair Labor Standards Act (FLSA) 
cannot also recover greater remedies available under the 
Massachusetts Wage Act (MWA). The issue before the court 
was whether the comprehensive remedial scheme provided 
by the FLSA for recovery of damages when an employer 
violates federal overtime law precludes an employee from 
alternatively pursuing remedies under the MWA for the 
untimely payment of overtime wages due solely pursuant 
to the FLSA. The court held that because awarding such 
state law remedies would conflict with the federal remedies 
provided in the FLSA, and because it must construe its state 
laws to avoid preemption, if possible, then such state law 
remedies are not available in these circumstances.

The three plaintiffs were employees of a Needham-based 
restaurant called the Rice Barn, which was owned and 
operated by Defendant Zucchini Gold, LLC. The restaurant 
was open seven days a week, including lunch and dinner 
on weekdays and dinner on weekends. While the restaurant 
failed to keep complete records of the plaintiffs’ work hours 
and wages, it was agreed that each plaintiff routinely worked 
more than forty hours per week. The plaintiffs were paid a 
fixed daily rate on weekdays, and on weekends, when the 
restaurant was open for dinner only, one-half the daily rate. 
However, the record showed that plaintiffs were not always 
paid flat sums per day or per half day.

The plaintiffs sued Rice Barn alleging violations of the FLSA 
for failure to pay overtime wages, violations of the MWA for 
failure to pay the FLSA overtime wages in a timely manner, 
and violations of the federal and state wage laws. Summary 
judgment was granted in favor of the plaintiffs as to Rice 
Barn’s liability under the federal overtime law and the MWA, 
and a jury trial thereafter commenced solely on the issue of 
damages. The trial judge instructed the jury that damages 
under the federal overtime law should be calculated by 
multiplying the plaintiffs’ regular rate by one and one-half. 
After the jury returned a verdict in favor of each plaintiff, the 
trial judge then awarded treble damages and attorneys’ fees 
and costs pursuant to the MWA. Under the FLSA, a prevailing 
plaintiff is entitled to double damages, whereas the MWA 
provides for a mandatory treble damages. The remedies 
available under the MWA are, in some instances, more 
generous than those available under the FLSA.

Rice Barn appealed, arguing, among other things, that the 
trial judge erred in permitting plaintiffs to elect the remedies 
provided by the MWA where, as here, the plaintiffs did not 
pursue a claim for a violation of the state overtime law, and the 
sole basis for Rice Barn’s liability was pursuant to the federal 
overtime law, which itself provides a remedy. In response, the 
plaintiffs argued that a “host of cases” have construed that the 
MWA allows employees to recover under the wage act when 
their employers failed to timely pay overtime compensation 
owed exclusively under the FLSA. On appeal, the Supreme 
Court reversed and remanded the case, concluding that the 
trial court improperly instructed the jury on the calculation of 
actual damages and in awarding treble damages under the 
MWA for overtime claims made under the FLSA. 

Regarding the trial court’s award of treble damages, the 
Supreme Judicial Court held that where the plaintiffs’ sole 
claim for overtime wages rests on the FLSA, they are limited to 
the remedies provided by the FLSA. The court noted, quoting 
Aldridge, 990 F.3d at 872, that federal “courts are all over the 
map on whether plaintiffs may bring [S]tate law claims in 
addition to FLSA claims for the same conduct,… [t]he common 
thread is this:  When the FLSA provides a remedial measure, 
it conflicts with similar [S]tate law causes of action and thus 
preempts them; when the FLSA does not provide a remedial 
measure, there is no preemption.” The court concludes that 
“allowing an employee aggrieved by a violation of the Federal 
overtime law to elect State wage act remedies for untimely 
payments of wages due solely under the FLSA would present 
an ‘obstacle to the accomplishment and execution of the full 
purposes and objectives’ of the FLSA,” and would amount to 
“circumvention of the remedy prescribed by Congress.”

Case No. SJC-13176 (Mass. Apr. 14, 2022)

CA Court Rules Board Diversity 
Requirement Unconstitutional
Robin Crest v. Alex Padilla
On September 30, 2020, California Governor Gavin Newsom 
signed into law AB 979, codified in Corporations Code § 
301.4, which requires board of directors for publicly held 
companies headquartered in California to include a certain 
number of directors from “underrepresented communities.” 
A “director from an underrepresented community” is defined 
in the law as “an individual who self-identifies as Black, 
African American, Hispanic, Latino, Asian, Pacific Islander, 
Native American, Native Hawaiian, or Alaska Native, or 
who self identifies as gay, lesbian, bisexual or transgender.” 
Specifically, Corporations Code § 301.4 requires corporations 
with nine or more directors to have at least three directors 
from an underrepresented community, corporations with 
five to eight directors to have at least two directors, and 
corporations with four or fewer to have at least one director 
from an underrepresented community.

Almost immediately, Judicial Watch, a conservative activist 
group, filed a Complaint for Declaratory and Injunctive 
Relief against Alex Padilla in his official capacity as 
Secretary of State on behalf of three California taxpayers, 
arguing that the law is facially unconstitutional. They 
argued that the law violates the equal protection clause 
of California’s Constitution by treating similarly situated 
individuals differently based on race, sexual orientation and 
gender identity. The group further argued that there is no 
compelling government interest to justify the law, and that 
it is not narrowly tailored because imposing such diversity 
requirements on corporations was not the least restrictive 
means. In turn, the State of California argued that the law 
was intended to remedy discrimination in the selection of 
corporate board members, relying on anecdotal testimony 
in affidavits and 10-K filings. 

In an April 1, 2022 decision on Judicial Watch’s motion 
for summary judgment, or in the alternative, summary 
adjudication on the sole cause of action in the Complaint, 
Los Angeles Superior Court Judge Terry Green decided 
in favor of Judicial Watch, ruling that Corporations Code § 
301.4 violates the Equal Protection Clause of California’s 
Constitution. Prefacing its decision, the court noted,

 This litigation was born because the Legislature 
spotted an issue: corporate board seats by and large 
belong to members of one race, sexual orientation, 
and gender identity. After further investigation, 
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Turning now to the state’s public benefits argument, the 
state attempted to lay out the benefits that a business gets 
from having a diverse board; i.e. diverse boards lead to better 
decision-making and higher profits. However, the court 
questioned whether the state’s “generic interest in healthy 
business” is sufficiently specific, determining that it is not. The 
court found that “[i]t is not difficult to accept the proposition 
that diverse boards may be ‘good for business’…But if these 
downstream, indirect effects were to be compelling interests, 
there is no limit to what might be allowed, provided the 
economic data were properly massaged.”

Finally, the court determined that even if it were to find 
that the state had shown a compelling interest, they would 
still have to establish that the remedy chosen is narrowly 
tailored to suit the interest, which the state has failed to do. 
The court found that Section 301.4 is not the least restrictive 
means available. Again quoting Connerly, the court found 
that ‘[o]nly the most exact connection between justification 
and classification will suffice. The classification must appear 
necessary rather than convenient, and the availability of 
nonracial alternatives – or the failure of the legislative body to 
consider such alternatives – will be fatal to the classification.’

In summary, the court held that because Section 301.4 
treats similarly situated individuals differently based on race, 
sexual orientation and gender identity, and because the 
use of suspect categories is not justified by any compelling 
interest, and because the statute is not narrowly tailored to 
serve the interests offered, Section 301.4 violations the Equal 
Protection Clause of the California Constitution.

Case No. 19STCV27561(Cal. Super. Ct. May 13, 2022)

US Supreme Court Rules that 
California’s Private Attorney General 
Act Does Not Override Employer’s 
Ability to Enforce Arbitration 
Agreements 
Viking River Cruises Inc. v. Moriana
Angie Moriana filed a lawsuit pursuant to California’s Private 
Attorney General Act (PAGA) seeking damages under the 
state’s wage and hour laws. Ms. Moriana was bringing the 
action on behalf of herself and other similarly situated 
employees and the State of California. Viking River Cruises 
sought to move the case to arbitration based on the terms of 
the employment agreement with the plaintiff. 

The US Supreme Court ruled 8-1 that, in reviewing the 
law, PAGA claims may go to arbitration where such 
arbitration clauses are proper and in place. Viking Cruise’s 
employment contracts included such arbitration clauses. 
The Supreme Court did go on to say that it would be up to 
the California legislature to make any changes that would 
allow PAGA plaintiffs the standing to litigate their claims in 
court. Alternatively it would be up to the California courts 
to determine whether or not individuals could pursue 
representative actions under PAGA. 

This decision is expected to impact many pending claims 
being brought pursuant to PAGA, and those matters may 
now wind up in arbitration. In addition, the plaintiff’s bar 
will have difficulty in bringing future PAGA actions given 
the prevalence of arbitration clauses. This is a favorable 
development for California employers especially in the 
wage and hour arena where class actions present a much 
greater exposure. So long as the law in California does not 
change, employers should expect that their arbitration 
clauses will be enforceable. 

Case No. 20-1573 (U.S. June 15, 2022)

 

Massachusetts Employers Strictly 
Liable for Treble Damages for Making 
Late Wage Payments 
Reuter v. City of Methuen
In an April 4, 2022 decision, the Massachusetts Supreme 
Judicial Court held that employers are strictly liable for treble 
damages for making late wage payments, even when the 
employee has not filed a civil suit seeking unpaid wages. In so 
doing, the MA Supreme Court departed from the decision in 
another case, Dobin v. CIOview Corp., which provided for the 
payment of trebled interest as opposed to treble damages.

On the date of plaintiff’s discharge from employment, her 
employer, the City of Methuen, owed her for accrued vacation 
time. Rather than paying her on the date of her termination, as 
required by the Massachusetts Wage Act, the defendant paid 
her three weeks later. The plaintiff unsuccessfully contested her 
termination before the Civil Service Commission and appealed 
to the Superior Court. Over a year later, while her appeal was 
pending, plaintiff’s lawyer sent a demand to the defendant 
for an amount equal to trebling of the vacation pay, plus an 
additional amount for attorneys’ fees. The plaintiff’s termination 
was affirmed, and shortly thereafter, defendant paid plaintiff 
an additional amount that represented a trebling of the 12% 
annual interest on the plaintiff’s vacation pay accrued during 
the three weeks between her termination and payment. 

they concluded that this disparity was the result, 
conscious or unconscious, of a process that leads 
board members to select replacements who 
look and feel like them. This meant that qualified 
members of other groups were, intentionally or 
unintentionally, being excluded… The Legislature’s 
observations are intuitively sensical. There is 
nothing outlandish or incredible about the idea that 
people generally tend to socialize with, and select, 
other people like themselves. The natural result of 
this tendency is the exclusion of people who look 
and act differently… The underlying premise here 
is that demographic diversity is a reasonable proxy 
for differing perspectives and life experiences. That 
premise is not seriously challenged by anyone 
involved in this case.

 If demographically homogenous boards are a 
problem, then heterogenous boards are the 
immediate and obvious solution. But that does 
not mean the Legislature can skip directly to 
mandating heterogenous boards. The difficulty is 
that the Legislature is thinking in group terms. But 
the California Constitution protects the right of 
individuals to equal treatment. Before the Legislature 
may require that members of one group be given 
certain board seats, it must first try to create neutral 
conditions under which qualified individuals from 
any group may succeed. That attempt was not made 
in this case.

The court held that Corporations Code § 301.4 violates the 
Equal Protection Clause of the California Constitution on its 
face because “it treats similarly situated individuals – qualified 
potential corporate board members – differently based on 
their membership (or lack thereof ) in certain listed racial, 
sexual orientation, and gender identity groups. It requires 
that a certain specific number of board seats be reserved 
for members of the groups on the list — and necessarily 
excludes members of other groups from those seats.” In so 
holding, the court first found that the state failed to meet the 
specificity and compelling interest evidentiary requirements, 
as set forth in Connerly v. State Personnel Bd. (2001) 92 Cal.
App. 4th 16.
 
The state offered two potential compelling interests — 
remedying discrimination in corporate board selection, and 
obtaining various public benefits that would come from 
diverse boards. While acknowledging that remediating 
discrimination may be a compelling interest, the court 
noted that “[a] generalized assertion that there has been 
discrimination in a particular industry or region is insufficient.” 

In this case, the arena in which the alleged discrimination has 
occurred is “in corporate board selection.” The court noted 
that Connerly forbids general assertions of discrimination “in 
a particular industry or region.” The court found that to be 
“neither confined nor specific because it covers the entire 
nation and all business.” 
 
The court stated further that even if the state could meet 
the specificity requirement, there is also an evidentiary 
requirement, as noted in Connerly, which requires that the 
state “have convincing evidence” of discrimination and that 
their remedial action is necessary. The court found that 
neither the state nor the plaintiffs offered any guidance as to 
how courts are to determine if the legislature has “convincing 
evidence” that their action was necessary. Nonetheless, it 
determined that “when the court is looking for ‘convincing 
evidence’ it is checking to seek what kind of investigation 
has been done, either before passage of the bill or since. It is 
looking for a ‘detailed consideration’ of past practices in the 
affected area. Statistical evidence is ‘significant’ but by itself 
insufficient to support a finding of discrimination. Likewise, 
anecdotal evidence in the form of testimony from individuals 
who have observed discrimination in the defined area is not 
by itself sufficient to prove discrimination.” 

Turning to the specific evidence presented by the state, the 
court first found that the anecdotal evidence offered by 
the secretary in the form of affidavits, when combined with 
proper statistics, could support a finding of discrimination. 
However, the statistical evidence was absent. The statistics 
offered as evidence did not have a proper comparison group 
– “they have no measurement of the qualified talent pool, 
and thus they cannot show a proper statistical disparity.” 
The state attempted to satisfy this requirement by offering 
evidence to show that there is an issue in the pipeline – 
“that the ‘C-suite’ executive jobs that are the most common 
‘feeders’ for board positions belong disproportionately to 
straight, cisgender white males,” and that the board selection 
process was “secretive, exclusive, and dependent on the 
personal networks of those already holding board positions.” 
The court found this evidence to be insufficient.

The court held that “[t]he Secretary’s anecdotal evidence 
is all right as far as it goes, but it cannot be convincing by 
itself. It needs the support of either (1) a properly established 
statistical disparity or (2) a properly traced statistical history 
showing that, from a time of formal discrimination until 
now, the composition of boards has remained unchanged. 
Because the law does not define a sufficiently specific arena, 
and is not supported convincing evidence of discrimination, 
the State’s interest in remediating discrimination cannot be 
used to justify this measure.”
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The plaintiff thereafter filed suit alleging failure to pay her 
vacation pay on the day of her termination, as required by the 
Wage Act. She also alleged that the city engaged in a practice 
of failing to pay departing workers on time, and purported 
to bring a class claim on behalf of all city employees who 
were involuntarily discharged or voluntarily left employment; 
however, the class certification was denied. The case then 
proceeded to a bench trial. The trial judge ruled that plaintiff was 
only entitled to treble 12% interest for the three-week delay in 
receiving her vacation pay, which she had already received, and 
also awarded plaintiff attorney’s fees. The defendant appealed 
the attorney fee award, and the plaintiff cross-appealed the 
judge’s ruling that she was not entitled to treble lost wages. 

On appeal the parties disputed the correct measure of damages 
for the private right of action for Wage Act violations, when the 
employer pays wages after the deadlines provided in the act, 
but before the employee files a complaint. The plaintiff argued 
that the proper measure of damages is treble damages, while 
the employer argued that the proper measure of damages 
was treble interest, relying on the oft cited case of Dobin. 
The Massachusetts Supreme Court held that an employer is 
responsible for treble the amount of the late wages, and not 
trebled interest. According to the court, the Wage Act provides 
that any employee discharged from employment “shall be paid 
in full on the day of his discharge.” The Act defines “wages” to 
include “any holiday or vacation payments due an employee 
under an oral or written agreement.” The court determined that 
“[c]ombined, these two provisions make clear that a terminated 
employee is entitled to all accrued vacation benefits on the day 
of the discharge.” The court noted that,

 [t]he scope, requirements, and enforcement 
mechanisms of the act have varied greatly since 
it was first enacted, but in interpreting it, we 
have always recognized it was intended ‘for the 
protection of employees, who are often dependent 
for their daily support upon the prompt payment 
of their wages.’… Because of the potentially severe 
financial consequences of even a minor violation, 
the act not only ‘protect[s] wage earners from the 
long-term detention of wages by unscrupulous 
employers’…but also ‘impose[s] strict liability on 
employers,’ who must ‘suffer the consequences of 
violating the statute regardless of intent.

Case No. SJC-13121 (Mass. April 4, 2022)

Meal and Rest Premiums are Wages 
Under CA State Law
Naranjo v. Spectrum Security Services, Inc.
In a long-awaited decision, the Supreme Court of California 
held that if an employer unlawfully makes an employee work 
during all or part of a meal or rest period, the employer must pay 
the employee an additional hour of pay, finding that “although 
the extra pay is designed to compensate for the unlawful 
deprivation of a guaranteed break, it also compensates for the 
work the employee performed during the break period.” 

Plaintiff Gustavo Naranjo was a guard for Defendant Spectrum 
Security Services, Inc., a company that provides secure 
custodial services for federal agencies, including transporting 
prisoners and detainees leaving the facilities to attend various 
appointments. Plaintiff was suspended and subsequently 
terminated for leaving his post to take a meal break, in 
violation of company policy that required custodial employees 
to remain on duty during all meal breaks. The plaintiff filed 
a putative class action on behalf of Spectrum employees 
alleging violations of the CA Labor Code and Industrial Welfare 
Commission (IWC) work order, and specifically the state meal 
break requirements. 

The plaintiff’s complaint alleged that 1) under the applicable 
IWC, Spectrum was obligated to pay premium pay for each 
day that Spectrum failed to provide employees a meal break; 
2) Spectrum was obligated to make those payments in a 
timely manner upon discharge (immediately), or resignation 
(immediately at the time of resignation if the employee 
gave sufficient notice, and within 72 hours if the employee 
did not), but failed to do so; and 3) the failure to make those 
payments was willful, warranting the payment of waiting time 
penalties. The plaintiff also alleged that Spectrum failed to 
report the premium pay on employees’ wage statements and 
timely provide the pay to employees upon their discharge or 
resignation, in violation of the CA Labor Code.

The trial court initially granted summary judgment in favor of 
Spectrum, but the decision was later reversed by the Court of 
Appeal. On remand, the trial court certified a class for the meal 
break and related timely payment and wage statement claims 
and then held a trial in stages. The trial court determined that 
Spectrum owed premium pay and that the untimely payment 
could trigger statutory penalties, but found that Spectrum 
did not owe waiting time penalties because its failure to pay 
premium pay was not willful. However, the trial court found 
that Spectrum’s wage statement omissions were intentional 
and awarded statutory penalties.

Both sides appealed. The Court of Appeal affirmed the trial 
court’s determination that Spectrum had violated meal break 
laws, but concluded that even a willful failure to pay premium 
pay could never trigger waiting time penalties, because the 
payment of premium pay was not payment for labor, but 
rather a statutory remedy.    

The California Supreme Court granted review to consider the 
issue. The primary issue before the court was whether the 
extra pay for missed breaks constitutes “wages” that must 
be reported on statutorily required wage statements during 
employment, and paid within statutory deadlines when 
an employee leaves the job. The Supreme Court held that 
premium pay is both wages and a statutory legal remedy, 
because “an employee becomes entitled to premium pay 
for missed or noncompliant meal and rest breaks precisely 
because… [the employee] was required to remain on duty 
without an appropriate agreement in place authorizing on-
duty meal breaks.” The court reasoned that “[a]n employee 
who remains on duty during lunch is providing the employer 
services; so too the employee who works without relief past 
the point when permission to stop to eat or rest was legally 
required… [The statutory provision that provides for premium 
pay] reflects a determination that work in such circumstances 
is worth more – or should cost the employer more – than 
other work, and so requires payment of a premium.”

On the issue of whether premium pay should be reported on 
required wage statements, the Supreme Court determined 
that premium pay owed must be reported on the wage 
statement, and that an “injury has occurred whenever 
the employee cannot easily determine certain required 
information, including rates of pay and ‘all hours worked’ at 
each rate, that would allow the employee to ascertain whether 
the payment is correct.” 

Finally, the Supreme Court also resolved the issue of the rate 
of prejudgment interest that applies to amounts due for 
failure to provide meal and rest breaks, holding that the 7% 
default rate set by the state constitution, as opposed to the 
10% awarded by the trial court, applies.

Case No. S258966 (Cal. May 23, 2022)

An Employee with Mild COVID-19 
Symptoms Is Not “Disabled” Under 
California Law
Roman v. Hertz Local Edition Corp.
An employee with mild COVID-19 symptoms is not 
“disabled” under California Law. Plaintiff Michelle Roman 
was employed with Defendant Hertz Local Edition Corp. 
as a management associate in the National City, California 
branch. Hertz had a policy that required “employees 
showing…recognized indications of COVID-19 not be 
admitted to company facilities.” Per the policy, “recognized 
indications” including “feeling unwell and experiencing 
cough or shortness of breath.”

On September 1, 2020, plaintiff woke up feeling tired, but 
otherwise fine. She reported to work as usual. Later that day, 
she began experiencing mild body aches and fatigue. She 
did not report those symptoms to anyone at work because 
they were mild. After work, her symptoms worsened. 
She scheduled a COVID-19 test for the following day. The 
following day, September 2nd, plaintiff reported to work 
again. When she went to work, a colleague took plaintiff’s 
temperature pursuant to an employee screening policy, 
which was normal. During lunch, plaintiff took a COVID-19 
test and returned to work. Later that evening, she notified her 
supervisor that she had been feeling ill for two days, with cold 
symptoms. Plaintiff took the following day, September 3rd off 
from work. She believed her symptoms were attributable 
to a cold because they were mild and not serious enough 
to be caused by COVID-19. On September 4th, plaintiff felt 
better but had a headache. She alleged that her supervisor 
told her report to work while she awaited the results of her 
COVID-19 test because they were busy, as it was the start of 
the Labor Day weekend. However, plaintiff could not produce 
the text during discovery. Later that day, on September 4th, 
plaintiff received a positive COVID-19 test, and reported the 
result to her supervisor, who in turn reported the positive test 
result to human resources. Plaintiff was then sent home, and 
quarantined for two weeks until September 18th.  

Per company policy, an employee who answered in the 
affirmative during the employee screening would be sent 
home, and could return to work after seven days of the 
symptoms first appearing if the employee was symptom 
free of fever and free of any respiratory illness (cough, 
shortness of breath). Plaintiff took another COVID-19 
test on September 16th and received a negative result on 
September 18th. She advised her supervisor of the negative 
test result; however, plaintiff was not allowed to return to 
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work because defendant concluded that plaintiff violated 
company policy by reporting to work on September 1st, 
despite feeling ill, returning to work on September 2nd, 
despite scheduling a COVID-19 test, returning to work on 
September 2nd after taking the test, and returning to work 
on September 4th while awaiting the results of the test. 
Plaintiff was thereafter terminated on September 29th. 

The plaintiff argued that she suffered from a disability (or 
alternatively was perceived as suffering from a disability) after 
she contracted COVID-19, and therefore, she was protected 
against discriminatory and adverse actions under FEHA. 
Whether contracting COVID-19 qualifies as a disability under 
FEHA was an issue of first impression. The court looked to the 
plain language of FEHA. According to Cal. Code Regs. Tit. 2, 
§ 11065(d)(2)(C), FEHA’s definition of physical disability is 
construed broadly, and includes conditions such as deafness 
and blindness, and chronic or episodic conditions such as 
epilepsy, seizure disorder, diabetes and multiple sclerosis. The 
court also reviewed Cal. Code Regs. Tit. 2, § 11065(d)(9)(B), 
which excludes from the definition of disability under FEHA 
those “conditions that are mild, which do not limit a major 
life activity, as determined on a case-by-case basis.” “Mild 
conditions” are ones which have “little or no residual effects,” 
and lists conditions such as “the common cold…seasonal or 
common influenza…”   

The plaintiff also argued that the defendant’s treatment of her; 
i.e. prevented her from working, transformed her COVID-19 
infection into a disability. 

The court granted summary judgment in favor of the 
defendant, finding that plaintiff’s symptoms were mild with 
little residual effects, and presented with temporary symptoms 
akin to the common cold or seasonal flu; and therefore, 
excluded from FEHA’s definition of disability. Further, an 
employer’s treatment of an individual cannot form the basis 
of a finding of a disability.

Case No. 20-cv-2462 (S.D. Cal. May 16, 2022)

Home Depot Wins Ruling Rejecting 
Right to Wear Black Lives Matter 
Imagery at Work 
National Labor Relations Board v. Home Depot USA
The complaint, filed in 2021, contained allegations that 
the company violated workers’ rights by prohibiting them 
from wearing Black Lives Matter (BLM) imagery while in 
the course of employment. A staffer in the Minneapolis, 
Minnesota store alleged he was suspended after wearing 
the logo on his apron and encouraging colleagues to join 
him. The National Labor Relations Board (NLRB) claimed that 
this violated federal labor law and Home Depot was alleged 
to have threatened and retaliated against employees for 
participating in this collective action. Federal labor law 
protects the rights of employees, with or without a union, 
to engage in collective action about workplace conditions. 

Home Depot’s policy is that it prohibits employees from 
wearing anything that promotes causes or political 
messages unrelated to workplace matters. The NLRB’s 
argument was that BLM should not fall under this policy 
and the employee was engaging in protected concerted 
activity. An administrative law judge dismissed the case in 
June 2022. The judge explained that BLM message in not 
inherently concerted and the rhetoric lacks an objective and 
sufficiently direct relationship to the terms and conditions 
of employment. 

Similar suits were filed against Amazon.com Inc and Whole 
Foods Market. Rulings by NLRB agency judges can be 
appealed to the full NLRB in Washington, D.C. From there, 
the matter can be settled in federal court. 

Case No. 18-CA-273796 (NLRB June 10, 2022)

Financial Institutions

SEC Proposes New Rules Regarding 
ESG Investment Practices
The Securities and Exchange Commission approved two 
new proposals on May 25, concerning funds’ and advisers’ 
incorporation of environmental, social and governance 
(ESG) factors. The proposed changes would apply to certain 
registered investment advisers, advisers exempt from 
registration, registered investment companies and business 
development companies.
 
The first proposal broadens the names rule requirement 
that requires investment companies to invest at least 80% 
of assets in the type of investments in the fund name. The 
name rule, first adopted in 2001, is covered by Rule 35d-1 
under the Investment Company Act. Under the proposed 
rules, those funds with names suggesting an ESG focus, 
would be subject to the name rule. This could include terms 
such as ESG, green or sustainable. Previously, fund names 
that suggested an investment strategy – as opposed to a 
particular type of security – were not subject to the name 
rule. However, under the names rule proposal, if adopted, 
the universe of funds that would be required to have an 
80% investment policy would be expanded. Funds whose 
names currently denote an investment strategy or other 
term outside the scope of the names rule would have to 
either change their names or adopt new investment policies 
pursuant to the revised rule. 

The second proposal focuses on disclosures in prospectuses, 
annual reports and adviser brochures. Funds focused on the 
consideration of environmental factors generally would be 
required to disclose the greenhouse gas emissions associated 
with their portfolio investments. Funds claiming to achieve a 
specific ESG impact would be required to describe the specific 
impact(s) they seek to achieve and summarize their progress 
on achieving those impacts. Funds that use proxy voting 
or other engagement with issuers as a significant means of 
implementing their ESG strategy would be required to disclose 
information regarding their voting of proxies on particular 
ESG-related voting matters and information concerning their 
ESG engagement meetings.

In a statement published alongside the rules, SEC Chair 
Gary Gensler stated “ESG encompasses a wide variety of 
investments and strategies. I think investors should be 
able to drill down to see what’s under the hood of these 
strategies. This gets to the heart of the SEC’s mission to 
protect investors, allowing them to allocate their capital 
efficiently and meet their needs.”

SEC 17 CFR Part 200, 230, 232, 239, 249, 274, and 279 [Release No. 
IA-6034; IC-34594; File No. S7-17-22] 

Multiple Financial Institutions Hit 
With Class Action Suits Regarding 
Alleged Zelle Scams
Hartsock v. Wells Fargo & Co.; Mensah v. Capital 
One NA
Bank of America, Capital One, Wells Fargo and Navy Federal 
Credit Union have all recently been named as defendants in 
separate purported class actions by consumers who allege 
they have been victims of fraud on the Zelle payment service. 
Plaintiffs allege that they have been the victim of fraud on 
the Zelle service; have incurred losses due to that fraud that 
have not been reimbursed by the financial institution; and 
were entitled by the marketing representations of the banks 
regarding the Zelle service and by their contract promises 
to a full reimbursement of losses caused by fraud on the 
Zelle service.

The complaints allege substantially similar allegations: 
the financial institutions prominently touted Zelle to its 
accountholders as a secure, free and convenient was to make 
money transfers. However, the complaints state that the 
financial institutions misrepresent and omit that there is no 
recourse for consumers to recoup losses due to fraud. The 
complaints compares Zelle to “virtually every other payment 
method commonly used by American consumers — debit 
cards, credit cards, and checks” in that there is a no protection 
for accountholders who are victims of fraud.
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In the Wells Fargo action, plaintiffs accuse Wells Fargo and 
Early Warning Services LLC, which operates Zelle, of failing 
to take appropriate action to protect banking customers 
because it would be too costly. 

According to the various plaintiffs, there are approximately 
1,500 member banks and credit unions who participate in 
the Zelle service.

Luke Hartsock v. Wells Fargo & Co. et al., Case No. 2:22-cv-00759 
(W.D. Wash. June 1, 2022)

Mensah v. Capital One NA, Case No. 1:22-cv-21681 (S.D. Fla. May 2, 
2022)

Jacqueline Wilkins v. Navy Federal Credit Union, Case No. 22-cv-2916 
(D.N.J. May 18, 2022)

Court Allows Securities Fraud Class 
Action to Go Forward Regarding AML 
and KYC Misrepresentations
Karimi v. Deutsche Bank AG 
Judge Rakoff of the Southern District of New York recently 
allowed a putative securities fraud class action alleging 
that Deutsche Bank and its recent chief executive officers 
and chief financial officers materially misrepresented the 
bank’s anti-money laundering and know-your-customer 
processes. In addition to those allegations, plaintiffs further 
allege that the processes were materially ineffective and 
the bank’s executives and management board routinely 
overruled compliance staff so that the bank’s wealth 
management business could commence or continue 
relationships with high-risk, ultra-rich clients, such as 
Russian oligarchs, Jeffrey Epstein, founders of terrorist 
organizations, people associated with Mexican drug cartels 
and people suspected of financing terrorist organizations. 
When these relationships were revealed, the bank’s stock 
allegedly lost value, harming investors. 

The court upheld the securities fraud claim alleging a 
violation of Rule 10b-5 against the bank and the section 
20(a) claim violation against the CEOs as control persons. In 
so finding, the court found that bank statements quoted in 
the complaint are not “inactionable puffery.” These included 
descriptions of the processes by which the bank claimed to 
vet its clients and thereby comply with its legal AML and 
KYC obligations and protect its reputation, such as that 

the bank’s “KYC procedures start with intensive checks,” its 
KYC program “includes strict identification requirements,” 
and assertions that the bank takes specific actions before 
onboarding clients. The court also found that statements 
asserting that the bank was “exiting client relationships 
where [it] consider[ed] risks to be too high,” could be 
proven false if, as alleged, the bank’s executives routinely 
overruled decisions by risk management staff to close high 
risk accounts. The court found that these statements all 
describe specific processes that the complaint alleges were 
routinely ignored or, in practice, did not even exist when it 
came to ultra-rich and PEP wealth management clients.

The court also rejected defendants’ suggestion that general 
disclaimers can substantively mitigate the effect of specific, 
alleged misrepresentations. The court found that the bank’s 
repeated insistence that it had implemented specific AML 
& KYC process improvements cannot be ameliorated by 
the bank’s general acknowledgement of weaknesses in 
unspecified internal controls and statements generally 
admitting a need to improve performance.

Finally, the court held that while the complaint alleges with 
particularity why the CEOs were “culpable participant[s]” in 
the alleged securities fraud, there were no such allegations 
connecting the CFOs to the alleged securities fraud and 
thus the section 20(a) claim was dismissed only as against 
the CFOs.

Case No. 22-cv-2854 (S.D.N.Y. June 13, 2022)

SEC Fines Well Fargo Broker-Dealer 
$7M Over AML Lapses During New 
Version of Monitoring System
In the Matter of Wells Fargo Clearing Services LLC
The SEC recently fined Wells Fargo’s broker-dealer and 
investment advisor subsidiary $7 million over its failure 
to timely file certain suspicious activity reports (SARs) 
between April 2017 and October 2021 when it switched 
to a new version of its internal anti-money laundering 
system. The SEC found that Wells Fargo failed to perform 
sufficient testing when it switched to a new version of its 
AML transaction monitoring and alert system in January 
2019. As a result, the SEC found that Wells Fargo failed to 
adequately monitor, detect and report certain transactions 
in its customers’ brokerage accounts involving wire transfers 
to or from certain foreign countries determined to be at a 
high risk or moderate risk for money laundering, terrorist 
financing or other illegal monetary movements.
 
Due to the deficient implementation and failure to test 
and conduct sufficient monitoring of the new AML system 
between January and September 2019, the new system did 
not generate timely alerts for approximately 1,708 brokerage 
transactions. Wells Fargo Advisors consequently failed to 
timely surveil or investigate certain suspicious activity 
related to foreign wire transfers in its customers’ accounts. 
As a result, the SEC found that Wells Fargo Advisors failed to 
timely file at least twenty-five SARs related to such activity 
as required by the Bank Secrecy Act and willfully violated 
Section 17(a) of the Exchange Act.

In addition, between approximately April 2017 and October 
2021, Wells Fargo Advisors failed to timely file at least nine 
additional SARs due to the failure to appropriately process 
wire transfer data into Wells Fargo Advisors’ AML transaction 
monitoring system in certain additional situations, including 
on dates on which there was a bank holiday without a 
corresponding brokerage holiday.

In its order, the SEC stated that “Upon deployment of the 
new version of its AML transaction monitoring system, 
Wells Fargo Advisors failed to perform sufficient testing 
to ensure that the system cross-referenced or otherwise 
reconciled both the ISO and Geospatial Codes in order 
to trigger alerts for wire transfers involving high risk or 
moderate risk countries. 

Wells Fargo Advisors also failed to conduct sufficient 
monitoring post-implementation to assess whether the 
system was operating as intended.”

The SEC found that Wells Fargo Advisors willfully violated 
Section 17(a) of the Exchange Act and Rule 17a-8 thereunder, 
which require broker-dealers to comply with the reporting, 
record keeping and record retention requirements of the 
BSA, including filing SARs as required by the SAR Rule.

File No. 3-20866 (SEC May 20, 2022)
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Insurance Coverage

Policyholders Finally Break Through 
with Win in Louisiana COVID-19 
Coverage Suit
Cajun Conti LLC et al. v. Certain Underwriters at 
Lloyd’s, London et al.
A very divided Louisiana Fourth Circuit Court of Appeals 
decision has handed policyholders a win against Lloyd’s 
Underwriters in connection with their business losses 
stemming from COVID-19 related closures. The majority 
found that the presence of a toxic or noxious substance 
in the indoor air of a property linked to the property’s loss 
of use is physical loss or damage to property that wasn’t 
structurally changed, and as such was covered under the 
all-risk insurance policy. The majority’s opinion noted that 
the owners of the restaurant were denied the full use of 
their business given COVID-19. 

Two of the justices who were in the majority in favor of 
the policyholder found that there was direct physical loss 
of or damage to the insured’s restaurant as a result of 
contamination by COVID-19. In addition, they found the 
policy to be ambiguous in regard to lost business income 
coverage, and that it was reasonable for the policyholder 
to expect the loss to be covered. The third justice in the 
majority relied on a case where the physical damage was 
not required to trigger coverage under a homeowners 
policy as precedent. 

The dissenting justices based their decision on the ability of 
the restaurant to operate at a reduced capacity. 

It is notable that the Lloyd’s policy at issue did not have 
a virus exclusion. As such, while this ruling gives hope to 
policyholders for potential recovery of the losses they’ve 
suffered these past two years, cases will turn on the 
particular language of the policy. 

The ruling has prompted commentary that the floodgates 
will open in terms of successful challenges to coverage 
denials for COVID-19 related claims, but we expect these 
matters will still be determined on a case-by-case basis.

Case No. 2021-CA-0343 (La. Ct. App. June 15, 2022)

Insurer Sued Over Late Notice Denial, 
Failure to Advise Policyholder of 
Option to Buy Reporting Tail
Match Group, LLC v. Beazley Underwriting Limited
Match Group LLC (Match) sued Beazley Underwriting 
accusing the insurer of breaching its policy and prejudicing 
the rights of its policyholder by waiting seven months to 
issue a denial of coverage for a lawsuit based on a late notice 
defense saying the insured submitted its claim two days late, 
even though Beazley’s offices close on weekends. 

Beazley underwrote Match’s policy that had a policy period 
that ran from August 20, 2015, to August 20, 2016. August 
20, 2016, fell on a Saturday. The insured had previous policies 
with Beazley, and the insured had renewed their policy for 
the 2016 – 2017 policy period. 

The insured was served with a lawsuit on Wednesday August 
17, 2016. They forwarded the complaint to their broker on 
Friday August 19, 2016. The claim notice was provided to 
Beazley on Monday, August 22, 2016. 

Match argues that given the policy period terminated on a 
Saturday, New York General Construction Law provides that 
conditions required to be performed on or by a Saturday may 
be considered timely if performed on the next succeeding 
business day. As the claim was submitted on the next 
succeeding business day, Monday August 22, 2016, the 
notice was timely. 

Match further argues that Beazley is estopped from 
denying coverage because it took the insurance company 
seven months to issue their letter denying coverage. 
Match had the right under the policy to purchase an 
extended reporting tail up to thirty days after the policy, or 
September 19, 2016. As Beazley did not advise Match of the 
potential late notice defense they would assert, the insured 
was not afforded the opportunity to purchase that tail to 
secure coverage for the claim. 

We will continue to monitor this case as the arguments raised 
by Match, if successful, would afford policyholders protections 
from rigid reporting deadlines. While some polices afford the 
insured an automatic reporting tail, ranging from 30 to 90 
days, not all of them do. It is best to review the policy with 
your broker to determine what the reporting conditions are 
under the policy. 

Claims often come in near or at the expiration of policy 
periods. Typically policies have multiple methods to tender 
claims for coverage, including by phone and email. When 
under the gun of an expiring policy period, emailing a claim 
notice tends to be the most efficient way to secure the rights 
under the policy. NFP is here to assist you in that regard.

Case No. 22-cv-04629 (S.D.N.Y. June 3, 2022)

Court Upholds Relatedness of 
Securities Actions
First Solar, Inc. v. Nat’l Union First Ins. Co. of 
Pittsburgh, PA
In March 2022, the Delaware Supreme Court affirmed a 
Superior Court decision regarding the relatedness of two 
securities actions. While doing so they disagreed with the 
standard the Superior Court utilized arguing that the cases 
need not be “fundamentally identical,” citing that Delaware 
Courts should interpret the plain ordinary meanings of the 
policy language and not rely upon any alternate standard. 

In 2012, First Solar was served with a securities action making 
allegations of various misrepresentations, concealing defects 
in its product, artificially inflating its stock and manipulating 
its cost metrics. National Union, their primary insurer provided 
coverage under the 2011 – 2012 policy for this action. 

In 2015, a similar securities action was filed against First Solar 
making many of the same allegations, but with some slight 
variations. Initially, that lawsuit was submitted and received 

coverage under the 2011 – 2012 National Union policy. The 
insurer had deemed the claims to related and as such both 
actions would be deemed one claim. 

However, in January 2020 First Solar negotiated a $350M 
settlement of the initial action. Combined with legal costs 
exceeding $80M, the settlement completely exhausted the 
2011 – 2012 primary and excess layers of insurance. First Solar 
still had the second action pending and was in the process of 
negotiating a $19M settlement for that action. 

Faced with no available coverage under the 2011 – 2012 
policy after exhaustion, First Solar then applied for coverage 
under the 2014 – 2015 policy (also with National Union) 
arguing that the two lawsuits were not related enough to 
be considered a single claim. National Union disagreed and 
declined coverage under the 2014 – 2015 policy stating 
they are related, which would preclude coverage under the 
later policy. 

First Solar sued National Union alleging that the second 
action involved different plaintiffs, conduct, causes of action 
and time periods and therefore was not sufficiently related. 
First Solar asserted that coverage for the second action 
should be afforded under the 2014 – 2015 policy, which 
had a fresh $10M primary layer and excess layers above it. 
National Union disagreed indicating that since the second 
and the first actions were related, the date of the first action 
becomes the date of claim for both matters. Under a claims 
made policy, both actions are combined to one claim and 
handled under the earlier policy. 

The Superior Court ruled that the two actions were 
“fundamentally identical,” siding with the insurer’s claim that 
both actions were related. The Supreme Court upheld the 
ruling but disagreed with the Superior Court’s application of 
the “fundamentally identical” standard. The Supreme Court 
stated that the scope of an insurance policy is prescribed by 
the language in that policy. The court reviewed the related 
claim definition of the primary policy: “alleging, arising out 
of, based upon or attributable to any facts or Wrongful Acts 
that are the same or related to [another claim],” and found 
the language to be quite broad. They also found that the 
Superior Court’s reliance upon requiring the claims to be 
“fundamentally identical” creates a disregard for the plain 
language of the policy.

Case No. 217 (Del. Mar. 16, 2022) 
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Contacts

The information contained herein is provided for informational purposes only, with the understanding that NFP is not rendering financial, 
legal, accounting or other professional advice on specific matters. The information is based on sources we believe reliable, but NFP makes no 
representation or warranty as to its current or future accuracy.  NFP shall not be liable for any actions taken on such information and recommend 
that you consult your professional advisors with respect to your individual situation. 

Lauren Kim Jon Franznick
Senior Vice President Senior Vice President
Legal and Technical Leader Head of Claims Advocacy
Phone: 224.649.5223 Phone: 212.301.1096
Email: lauren.kim@nfp.com Email: jonathan.franznick@nfp.com

Moire Moron  Chris Krako
Vice President Assistant Vice President
Management & Professional Liability Claims Advocacy Management & Professional Liability Claims Advocacy
Phone: 404.504.3819 Phone: 516.327.2819
Email: moire.moron@nfp.com Email: chris.krako@nfp.com

Matthew Plotkin
Senior Claims Advocate
Management & Professional Liability Claims Advocacy
Phone: 516.327.2848
Email: matthew.plotkin@nfp.com
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