
End to Forced Arbitration of Sexual Assault Claims 
 What This Means for Employers 

In 2006, the social 
media tag “#MeToo” 
was coined by Tarana 
Burke, a survivor of 
sexual assault, as a way 
to help other girls and 
women of color who 
also survived sexual 
assault.

On March 3, 2022, President Joe Biden signed into law the “Ending Forced Arbitration 
of Sexual Assault and Sexual Harassment Act” (the Act). The Act, which had bipartisan 
support, invalidates pre-dispute arbitration agreements with respect to cases filed under 
federal, state or tribal law that prevent a party from filing a civil suit alleging a sexual 
assault or sexual harassment dispute. This means that employees who were previously 
subject to mandatory arbitration agreements may now pursue their claims in court if they 
so choose. The legislation takes effect immediately, nullifying any existing pre-dispute 
arbitration agreement. However, if the dispute has already occurred, the resolution must 
still proceed through arbitration. While this law has been celebrated by employee activist 
groups and others as long overdue, there are real-world implications that every employer 
should consider if and when faced with a sexual harassment civil suit going forward. 

Arbitration became a preferred avenue for resolution of disputes because it is generally 
less expensive than litigation, widely viewed as more efficient and more private, which 
is important to employers and individuals that rely on their reputations. The arbitration 
process may be either binding or non-binding. When arbitration is binding, the decision 
is final, can be enforced by a court, and can only be appealed on very narrow grounds. 
Unlike civil lawsuits, there are no rules of procedure, and discovery is limited, resulting in a 
quicker path to resolution. Additionally, unlike court proceedings, arbitration guarantees 
a level of privacy and confidentiality. However, “arbitrators are often reluctant to award 
generous damages to prevailing parties, and their awards are not appealable. On average, 
employees and consumers win less often and receive much lower damages in arbitration 
than they do in court.”1The Act essentially levels the playing field, allowing plaintiffs to 
select the path to a more equitable recovery commensurate to their believed anguish. 

In 2006, the social media tag “#MeToo” was coined by Tarana Burke, a survivor of sexual 
assault, as a way to help other girls and women of color who also survived sexual assault. 
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However, “#MeToo” became a national movement in 2017. Sexual harassment lawsuits thereafter peaked in 2018 following a number 
widely publicized allegations of sexual misconduct. These were filed against high-profile individuals, including executives, celebrities 
and politicians, in the fields of politics, media, entertainment and sports. The Equal Employment Opportunity Commission (EEOC) 
data also reflects an uptick in EEOC charges alleging sex-based harassment in 2018. The #MeToo movement empowered dozens of 
everyday women with similar experiences, but without the benefit of a public platform as a means to compel accountability, to report 
incidents of sexual harassment and discrimination within their own workplaces. These early allegations made by well-known plaintiffs 
created a heightened awareness of what constitutes sexual misconduct, allowing many victims to identify and speak out about their 
own similar experiences for the first time. 

While a handful of these lawsuits were played out in civil courts, as well as courts of public opinion, many were resolved either 
through confidential settlements or forced arbitrations, by virtue of mandatory arbitration clauses, allowing alleged bad actors 
anonymity and perceived freedom to continue their offensive conduct. In fact, a number of allegations that were made publicly 
seemed to have just disappeared quietly leaving many to wonder, “What ever happened to…?” For some, unfortunately, what 
happens in the dark does not always come to light. Victims of sexual harassment were essentially paid “hush money” leaving the 
reputations and careers of those alleged to have committed the offensive conduct largely intact. While many view the passage of 
the landmark legislation as marking a milestone in the #MeToo movement, the movement itself can also be credited with igniting 
a call to action. It gained the attention of many, including politicians with the authority to change the law in favor of equity and 
accountability.   Following the legislation’s enactment, the EEOC issued a press release that “[a]s the #MeToo movement brought 
to light, in the worst cases, secrecy can shield serial harassers from accountability and allow them to repeatedly abuse employees. 
Court decisions and orders make the identity of violators of the law and their conduct public, which can serve to influence behavior 
and deter sexual harassment and assault from occurring in the first place.” The new law now makes it possible for victims of sexual 
harassment to confront their accusers in court, and to enjoy the full protections of law. 

Sexual Harassment claims continue to be one of the largest litigation exposures faced by many employers. Sexual harassment is a 
form of sex discrimination that violates Title VII of the Civil Rights Act of 1964.2 The EEOC reported that on average, there were more 
than 12,000 charges alleging sexual harassment filed each year between 2011 and 2020, with 15% – 17% charges filed by men.3   
Notably, this figure only includes charges filed with the EEOC, and does not include charges filed with state or local Fair Employment 
Practices Agencies. The EEOC also reported recovering $65.3 million for victims of sexual harassment in 2020 through conciliation 
or settlements, which is a slight decline from 2020 ($68.2M), but reflects an overall steady increase beginning in 2016.4 This does not 
include monetary benefits obtained through litigation. The EEOC has not released its 2021 data.

With the new law in effect, companies should be aware of the legal and financial implications of sexual harassment suits filed in civil 
court. This is especially true considering that the rules of discovery allow for a more robust evolution of the facts and cases are often 
determined by juries, paving the way for enormous, multi-million-dollar verdicts. Importantly, there is no one size fits all approach to 
assessing and awarding damages in sexual harassment cases. Damages are determined on an individual basis on the particular facts 
of the case. However, in addition to the evidence presented, there are additional factors that may be considered when evaluating a 
sexual harassment claim. These include, but are not limited to, the jurisdiction (i.e. liberal v. conservative or employer v. employee 
friendly) and venue (state or federal court or arbitration). In court, a host of other factors come into play:

 y A potential predilection of the presiding judge 

 y Jury pool

 y Likeability and credibility of the parties involved, including witnesses 

 y Personal aspects of the plaintiff 

 � Age

 � Family history

 � Emotional and mental state

 � Whether the plaintiff is an “egg shell” plaintiff

 � Whether the plaintiff sought medical treatment for any alleged injuries, both physical and mental 

 y The qualifications, experience and likeability of attorneys (i.e. experience, verdict record). These considerations allow for the 
potential insertion of subjective sensibilities which may often weigh in favor of the plaintiff.

In civil suits, liability and damages are assessed by a jury, commonly known as a “jury of your peers,” which is comprised of a pool 
of randomly selected citizens who have met the basic criteria of citizenship, age, English proficiency, clean felony record, and no 
disqualifying mental and physical disabilities. These individuals, turned adjudicators, are tasked with determining the fate of all 
parties at interest, and with assigning a monetary award commensurate with the injury. Considering this, it is crucial to understand 
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the different components of damages that are available for a jury to award. 

If successful, a plaintiff may recover compensatory and punitive damages, as well as other equitable relief. Additionally, the 
prevailing plaintiff’s attorney may also recover their attorneys’ and their own costs. Per the EEOC, “[c]ompensatory damages pay 
victims for out-of-pocket expenses caused by the discrimination (such as costs associated with a job search or medical expenses) 
and compensate them for any emotional harm suffered (such as mental anguish, inconvenience, or loss of enjoyment of life).”5   
Compensatory damages typically include lost wages (including back pay and front pay), benefits (including health and retirement), 
emotional distress damages, and costs associated with medical treatment and/or psychological counseling related to the harassment.   
Back wages are usually objective and are awarded based on the loss of income an employee may have experienced because of a 
separation from employment due to the harassment, if applicable.   Mitigation efforts and subsequent employment may reduce this 
award; however, factors such as the availability of suitable and comparable employment, including but not limited to the plaintiff’s 
prior salary and nature of the market within which plaintiff was employed, may allow for the full recovery of lost wages.   Additionally, 
it may take one to two years for the attorneys to be fully prepared for trial, considering factors such as pre-trial procedure, including 
discovery and various motions, as well as the court’s availability, thereby allowing the amount of lost wages to continue to 
accumulate.  

On the other hand, “[f ]ront pay is an equitable remedy, an element of the ‘make whole’ relief available to victims of employment 
discrimination. ‘Make whole’ relief includes all actions necessary to make a victim of discrimination whole for the discrimination 
suffered, by placing the individual as near as possible in the situation he or she would have occupied if the wrong had not been 
committed. The remedy of front pay compensates a victim in situations where reinstatement or nondiscriminatory placement would 
be an available remedy, but is denied for reasons peculiar to the individual claim.”5

In addition to lost wages, emotional distress damages are also an available remedy permitted under most statutes that prohibit 
employment harassment or discrimination, including both federal and state law.   Emotional distress damages allow victims to 
recover “money damages for the pain and suffering caused by their employer’s discrimination against them. Emotional distress 
damages arise most commonly in sexual harassment and hostile work environment claims.”7  Although the name is self-explanatory, 
emotional distress damages can cover a range of harms, including, diagnosed psychiatric condition (such as depression or anxiety 
disorder); sleeplessness; loss of enjoyment of life and mental anguish; reputational harm; and strained relationships with family and 
friends.8

Emotional distress damages usually fall under two categories: 1) garden variety and 2) severe. For garden variety damages, a plaintiff 
is not required to present special proof aside from their own testimony, or that of family or friends. They are also not required to 
show that they sought any special medical treatment resulting from the alleged harassment. Their own testimony will suffice. Many 
plaintiffs settle for garden variety damages to prevent the examination of their personal mental or medical histories. However, for 
severe emotional distress damages, where a plaintiff has requested a significant award, the testimony from a medical professional 
supporting the severe mental impact of the sexual harassment on the plaintiff is typically required to support the larger award.

While compensatory damages are awarded to a plaintiff to compensate them for direct injuries suffered as a result of the offensive 
conduct, which are largely quantifiable, a plaintiff may also recover punitive damages, which are often several times more than the 
compensatory damages award. Per Legaldictionary.net:

There are rules governing the award of punitive damages, and some jurisdictions either bar punitive damages altogether, or impose 
caps.   However, some states give juries free rein in awarding punitive damages. Under federal law, there are limits on the amount 
of compensatory and punitive damages a person can recover under federal law.   These limits vary depending on the size of the 
employer.10 Notably, these damages are typically recovered from the employer as opposed to the alleged individual bad actor. 

Finally, plaintiff’s legal fees may be awarded.   Legal fees are a significant financial burden employers face in defending against 
sexual harassment suits, and in some instances, far outnumber plaintiff’s monetary recovery. In fact, many employers often purchase 
employment practices liability insurance coverage to offset the costs of litigation. These costs can cripple companies that are either 
unprepared, without employment practices liability insurance or are inadequately insured.   “Calculating a reasonable counsel fee 
is a multi-step process. The first step is to determine a reasonable hourly rate and then multiply that sum by the number of hours 
reasonably expended. The resulting figure is called the ‘lodestar.’ . . . [A] successful plaintiff’s counsel can be awarded not only his or 
her hourly rate times the number of hours worked, but also an additional ‘enhancement’ of the fee (an increase), usually determined 

Punitive damages, also known as “exemplary damages,” are a monetary amount awarded to 
a plaintiff in a civil lawsuit for the purpose of punishing the defendant, or to deter him from 
engaging in the same conduct in the future.   Punitive damages are awarded in addition to 
any compensatory or other damages, increasing the plaintiff’s total award . . . They are most 
commonly awarded in cases in which the compensatory damages seem to be an inadequate 
remedy, and because of the defendant’s egregious conduct.”9  
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by a percentage of the fee (i.e., adding 20% of the fee amount to the award).” 11   The award of attorneys’ fees is within the court’s 
discretion, and a court may increase or decrease the fees sought in a motion for fees and costs based on various factors. Some 
jurisdictions, such as California, are known for exorbitant attorneys’ fees awards. 

The point to this is that litigation is expensive, and if not adequately prepared, may potentially bankrupt a company. Given this, many 
lawsuits are settled out of court. But if the parties take their case to trial, the employer may be faced with a plaintiff’s verdict and a 
considerable award that the employer may or may not be able to recover from.

Key Takeaways 

1. Conduct reviews of existing employment practices liability insurance coverage to make sure you are adequately insured for large 
employment exposures. When doing so, consider factors such as the nature of the business you conduct, the industry within 
which you operate, your workforce and the states within which you operate, as some jurisdictions, i.e. California, traditionally 
produce higher jury verdicts. 

2. Review arbitration agreements to ensure compliance with the new Act.  

3. Review anti-harassment policies and grievance procedures surrounding the handling of complaints of sexual harassment.   How 
effectively or ineffectively a claim is handled may make a case more or less defensible, and may ultimately reduce or increase 
liability and exposure. 

4. Make sure all complaints are properly investigated and that the investigation thoroughly documented.

5. Review and update anti-harassment trainings for all employees, including supervisors and managers, if necessary.

6. Make sure there is a basic understanding of sexual harassment litigation and exposures, as outlined above.
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