
In an important development for Delaware corporations, Delaware recently amended 
its laws to now allow for the exculpation of corporate officers in addition to corporate 
directors in certain instances. Previously, the Delaware General Corporation Law only 
allowed exculpation for directors, which allowed corporations to eliminate or limit their 
directors’ personal liability in certain cases for allegations of breaches of the duty of care.

Delaware has now extended this exculpatory protection to senior officers as well in 
certain scenarios. Corporations may now include in their certificates of incorporation 
“a provision eliminating or limiting the personal liability of a director or officer to the 
corporation or its stockholders for monetary damages for breach of fiduciary duty as 
a director or officer.”1 Generally, corporations may now extend these protections to 
their CEO, COO, CFO, CAO, chief legal officer, president, controller, treasurer and other 
executive officers. Other individuals who are identified in public filings as the company’s 
most highly compensated officers and those who consent to service of process are also 
subject to the new protections.

The change went into effect on August 1, 2022, under Section 102(b)(7) of the DGCL. 
However, the exculpation for officers is not automatic as of August 1. Delaware 
corporations must amend their certificates of incorporation to afford officers similar 
protections as to those given to directors. For existing Delaware corporations, 
implementation of the exculpation provisions will typically require an amendment to 
the corporation’s certificate of incorporation, approved by the board of directors and 
adopted by shareholders during a meeting. Until such amendments to the certificates 
are made and approved, officers are not afforded such exculpation protections and 
acts that occurred prior to the enactment of such provisions would not be subject to 
such protections. For new corporations, provisions for the exculpation of officers can be 
included in the charters they draft. 

Exculpation provisions are not an absolute shield, and this new change still allows 
for oversight of corporate officers to ensure that they are upholding their fiduciary 
duties to the corporation and its shareholders. Most notably, the extended exculpation 
protection does not protect officers from claims brought against them by or on behalf of 
the corporation for breach of fiduciary duty. This includes suits brought in the name of 
the corporation by the board or shareholders of the corporation, including shareholder 
derivative actions. Such derivative claims for breach of fiduciary duty may still be brought 
against officers. This is an important contrast to the protections extended to corporate 
directors, as corporations may exculpate directors for direct or derivative claims for 
breach of fiduciary duty.  
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There are other important restrictions to the exculpatory protection. Both directors and officers can still be held liable for 
any breach of loyalty to the corporation or its stockholders, acts or omissions not in good faith or which involve intentional 
misconduct or a knowing violation of law, or any transaction which the director or officer derived an improper personal benefit.2 

Even with these restrictions, the new protections will be a benefit to corporate officers as well as their corporations and 
shareholders. Previously, corporate directors were able to dismiss claims for breach of fiduciary duty at the onset of litigation. This 
left corporate officers as often the only remaining defendants and corporations faced both expensive litigation costs in defending 
officers and reputational harm associated with litigation. As such, officers became easier targets and corporations found 
themselves defending officers in costly protracted litigation or settling suits for the sake of reputational risk. 

From an insurance risk standpoint, the exculpatory protection of officers may also result in lower insurance premiums and 
retentions. Corporations can now put forth these officer defenses if and when lawsuits are brought and thus lower their litigation 
costs and potential reputational harm. Further, we expect that in-demand officers will push for these corporate protections. 
This combination of potential lower litigation risk and protected officers may result in a stronger underwriting risk for insurance 
companies. It is imperative that corporations use insurance brokers, such as NFP, who are aware of these evolving issues, and can 
help mitigate risk and best position clients to ensure a strong and cost-effective insurance program. 

1. Legislation Document (delaware.gov)

2. Id.

https://legis.delaware.gov/json/BillDetail/GenerateHtmlDocument?legislationId=109402&legislationTypeId=1&docTypeId=2&legislationName=SB273
https://legis.delaware.gov/json/BillDetail/GenerateHtmlDocument?legislationId=109402&legislationTypeId=1&docTypeId=2&legislationName=SB273
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NFP Corp. and its subsidiaries do not provide legal or tax advice. Compliance, regulatory and related content is for general informational 
purposes and is not guaranteed to be accurate or complete. You should consult an attorney or tax professional regarding the applica-
tion or potential implications of laws, regulations or policies to your specific circumstances.
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About NFP

NFP is a leading property and casualty broker, benefits consultant, wealth 
manager, and retirement plan advisor that provides solutions enabling 
client success globally through employee expertise, investments in 
innovative technologies, and enduring relationships with highly rated 
insurers, vendors and financial institutions.

Our expansive reach gives us access to highly rated insurers, vendors and 
financial institutions in the industry, while our locally based employees 
tailor each solution to meet our clients’ needs. We’ve become one of the 
largest insurance brokerage, consulting and wealth management firms by 
building enduring relationships with our clients and helping them realize 
their goals.

For more information, visit NFP.com.  

https://www.nfp.com/

