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Employment Practices Liability

EEOC Files First Pandemic-Related 
ADA Lawsuit
EEOC v. ISS Facility Servs., Inc.
The Equal Employment Opportunity Commission (EEOC) has 
filed its first COVID-19-related ADA lawsuit in the US District 
Court for the Northern District of Georgia. The lawsuit is 
filed against Defendant ISS Facility Services, Inc., a Denmark-
based workplace and facility management company, on 
behalf of Ronisha Moncrief, who worked as a health and 
safety manager in ISS’s Takeda facility in Covington, GA.

Due to the pandemic, ISS required all of its employees to 
work remotely four days a week from March to June 2020. 
When the facility reopened in June 2020, ISS required Ms. 
Moncrief and other employees to return to the office. Ms. 
Moncrief, who suffered from a pulmonary condition that 
made it difficult for her to breathe and placed her at higher 
risk of contracting COVID-19, requested an accommodation 
to work remotely two days per week. She also requested an 
accommodation to take frequent breaks while working. ISS 
denied Ms. Moncrief’s request, even though it had allowed 
other employees in her position to work remotely, and 
eventually terminated her employment approximately two 
months later.

After efforts to resolve the case through conciliation proved 
unsuccessful, the EEOC filed its lawsuit arguing that ISS’s 
conduct violates the Americans with Disabilities Act (ADA). 
In its press release, Marcus G. Keegan, regional attorney 
for the EEOC’s Atlanta District Office, stated that “[t]he ADA 
requires employers to provide reasonable accommodations 
to employees with disabilities to ensure those disabilities 
have an equal opportunity to work to their full ability. 
Denying a reasonable accommodation and terminating an 
employee because of her disability clearly violates the ADA 
at any time. In light of the additional risks to health and 
safety created by COVID-19, it is particularly concerning that 
an employer would take this action several months into a 
global pandemic.”

Despite receiving thousands of charges annually, the EEOC, 
which is tasked with enforcing federal anti-discrimination laws, 
has historically filed only a handful of lawsuits on behalf of 
individual plaintiffs. These lawsuits typically involve issues with 
wide-scale implications affecting public policy, i.e., expanding 
employee rights, as well as large multiple plaintiff or class 
action litigation.

Case No. 21-cv-3708 (N.D. Ga. Sept. 7, 2021)

Texas Governor Makes Vaccine 
Challenges Foolproof
Texas Executive Order No. GA-40, October 11, 2021
Citing “yet another instance of federal overreach,” and his 
belief that “the Biden Administration is now bullying many 
private entities into imposing COVID-19 vaccine mandates, 
causing workforce disruptions that threaten Texas’s continued 
recovery…” Governor Abbott issued an executive order that 
appears to make it easier for all Texans, including employees of 
both private and government entities, to successfully challenge 
vaccine mandates.

In the interest of “protecting the health and safety of Texans, 
ensuring uniformity throughout Texas, and achieving the least 
restrictive means of combatting the evolving threat to public 
health,” Executive Order No. GA-40, issued on October 11, 
2021, prohibits any entity in Texas from requiring a person to 
receive a COVID-19 vaccination if that individual objects to the 
vaccination “for any reason of personal conscience, based on a 
religious belief, or for medical reasons, including prior recovery 
from COVID-19.” 

This executive order accomplishes what the prior executive 
orders did not — it makes it virtually impossible for any entity in 
Texas, private or government, to implement vaccine mandates, 
even if deemed necessary for protecting employees and 
preventing future business interruptions. 

CLAIMS JOURNAL
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This most recent executive order is the culmination 
of a gradual progression of the Governor’s efforts in 
eliminating mandatory vaccination policies in Texas 
altogether. However, EO GA-40 raises a crucial issue that 
it fails to address — whether it creates yet a third avenue 
to challenge vaccine policies based on “any reason of 
personal conscience.” 

There are two possible interpretations of the executive 
order. The first, and hopefully widely adopted interpretation, 
is that the religious belief is based merely on any reason of 
personal conscience, which would seemingly align with an 
employer’s requirements and obligations under Title VII, as 
well as the EEOC’s guidance and legal precedent. If this is the 
intended interpretation, then the executive order will have 
little to no impact. 

However, one can also reasonably argue that in addition 
to exemptions based on disabilities under the ADA, and 
sincerely-held religious beliefs under Title VII, the EO 
introduces a third exemption, which would provide any 
individual who does not qualify for one of the first two 
exemptions to rely on the argument that they object to the 
vaccine based on a vague reason of personal conscience. 
This inevitably creates a scenario where an individual can 
circumvent their own obligations under Title VII and forego 
articulating a cogent basis for their refusal. Therefore, any 
reason of personal conscience could be interpreted to mean 
“I just don’t want to be vaccinated.” If this is the intended 
and prevailing interpretation, then it runs contrary to the 
obligations and requirements set forth in the ADA and Title 
VII, as well as legal precedent and EEOC guidelines. This issue 
will likely be determined by a court.

Second Circuit Upholds NY’s 
Vaccination Mandates Without 
Religious Exemptions
We the Patriots USA, Inc., et al v. Kathleen Hochul, et 
al and Dr. A., et al v. Kathy Hochul, et al.
In an opinion issued on November 4, 2021, the US Court of 
Appeals for the Second Circuit upheld New York’s vaccine 
mandate for healthcare workers, rejecting arguments in 
two lawsuits that the mandate violated their constitutional 
religious rights because it failed to provide for religious 
exemptions. The New York State Department of Health’s 
Public Health and Health Planning Council approved 
emergency regulations that required all employees in 

hospitals, nursing homes and other healthcare entities to receive 
the COVID-19 vaccine. Notably, while the mandate included a 
medical exemption, it did not provide a religious exemption.

The mandate was challenged in two federal court lawsuits 
brought by individual healthcare workers and a healthcare 
membership organization who objected to the mandate 
because of their religious beliefs, arguing that it violated their 
rights under the First and Fourteenth Amendments. They 
sought preliminary injunctive relief to halt the enforcement 
of the mandate, which provided for a September 27, 2021, 
deadline for employees of hospitals and nursing homes, or an 
October 7, 2021, deadline for all other covered facilities. The 
Eastern District denied the plaintiff’s request for injunctive 
relief. However, the Northern District, taking an opposite 
stance, granted preliminary injunctive relief barring the 
Department of Health from requiring employers to deny 
requests for religious exemptions.

On appeal to the Second Circuit Court of Appeals, the Court 
affirmed the Eastern District’s denial and reversed and 
vacated the Northern District’s order granting the preliminary 
injunction and remanded both cases back to their respective 
district courts. Drawing a comparison between a religious 
exemption from the vaccine mandate and an alternate 
accommodation, the Second Circuit found that it was “fully 
possible for employers to comply with both [the mandate] 
and Title VII.” 

The Court noted that “[the mandate], on its face, does not bar 
an employer from providing an employee with a reasonable 
accommodation that removes the individual from the scope of 
the [mandate…It] does not require employers to violate Title VII 
because, although it bars an employer from granting a religious 
exemption from the vaccination requirement, it does not prevent 
employees from seeking a religious accommodation allowing 
them to continue working consistent with the [mandate], while 
avoiding the vaccination requirement.” 

The Second Circuit continued, “Title VII does not require covered 
entities to provide the accommodation that Plaintiffs prefer 
– in this case, a blanket religious exemption allowing them to 
continue working at their current positions unvaccinated…
Instead, an employer must offer a reasonable accommodation 
that does not cause the employer an undue hardship…”

Case Nos. 21-2179; 21-2566 (2d Cir. Nov. 4, 2021)

USA Gymnastics Reaches Settlement 
of Sexual Abuse Claims in 
Bankruptcy Court
In re: USA Gymnastics
USA Gymnastics received approval of its Chapter 11 plan 
which included agreeing to a $380 million settlement of the 
sexual abuse claims made against USAG and the US Olympic 
committee. 

The highly publicized litigation stemmed from Dr. Larry 
Nassar’s abuse of dozens of athletes. Nassar pled guilty 
to charges of sexual abuse in 2018. The US Olympic and 
Paralympic Committees were sued for negligence in allowing 
the assaults to occur by an employee under their watch. 

Insurers are reportedly contributing $339 million to the 
settlement fund. At this time there is not a breakdown on 
what particular coverage lines responded.

The US Olympic Committee contributed $34 million from 
its own proceeds towards the settlement. The eight-figure 
payment from the USOC presents a significant exposure that 
nonprofits typically have trouble floating. 

Case No. 1:18-bk-09108 (Bankr. S.D. IN Dec. 13, 2021)
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Akazoo Settles SEC Enforcement 
Action
SEC vs Akazoo S.A.
Akazoo S.A. was hit with several investor lawsuits as well as 
an SEC Enforcement Action in connection with their merger 
with the SPAC Modern Media Acquisition Corporation 
(MMAC). The merger was completed in September 2019, 
and the lawsuits started being filed in April of 2020. 

The complaints alleged Akazoo, an online music streaming 
company specializing in emerging markets, misrepresented 
their subscriber numbers, revenues and the countries they 
were actually operating. 

The SEC action in particular was filed in order to preserve 
the company’s remaining assets for the purpose of the 
anticipated redress to be granted to investors.

Akazoo ultimately agreed to pay back $38.8 million in 
disgorgement, $35 million if which went to the investors and 
victims of the fraud. 

The SEC is backing up their promise to scrutinize SPAC 
merger transactions and seek enforcement actions. As the 
market boomed in 2019 and 2020, when an overwhelming 
number of SPACs were created and searching for targets 
to acquire, it appears in instances such as Akazoo, the due 
diligence was insufficient to detect the fraud. 

The SEC is poised to scrutinize these transactions as vigilantly 
as the plaintiff’s bar. 

Case No. 20-cv-08101 (S.D.N.Y. October 27, 2021)

Is Third Time the Charm for Goldman 
Plaintiffs?
In re Goldman Sachs Group, Inc. Securities Litigation
On December 8th, 2021, the US District Court for the Southern 
District of New York granted class certification to plaintiffs in 

the In Re: Goldman Sachs Group Inc. Securities litigation. This is 
the third time that court has granted class action certification 
since the original complaint was filed in 2010. This matter has 
had a long and involved life, including most recently a remand 
from the US Supreme Court in June 2021. 

At issue in the certification is whether plaintiffs could rely on 
generic statements put forth by corporations, and in the case 
of Goldman, that “our clients’ interests always come first,” and 
“we have extensive procedures and controls that are designed 
to identify and address conflicts of interest.” It was later revealed 
that Goldman hedged its losses during the US housing crisis by 
shorting the market and betting the situation would grow even 
worse, which plaintiffs argue was in direct conflict with their 
customers’ investments. 

While defense firms cheered the Supreme Court’s remand back 
in June 2021, that decision did come with the guidance that the 
lower courts use “common sense” when considering the issue. 

While Goldman argues its price did not go up when it made the 
statements regarding its clients’ interests and conflict of interest 
procedures, the plaintiffs’ response was that those statements 
served as stock price inflation-maintenance, as opposed to 
inflation-reducing. As Goldman’s tactics came to light, plaintiffs 
argue that the opposite of Goldman’s statements were true and 
the price suffered accordingly. 

The US SDNY agreed and did not even seek additional evidence 
or hearings on the matter. 

So did the Supreme Court’s decision back in June 2021 have 
any impact? To the District Court’s thought process, no. It is 
expected that the tortured journey for this certification process 
will continue, as it is expected Goldman will once again appeal 
to the Second Circuit, and we’ll see then if they still have an 
appetite for the review of this matter.

Case No. 10-cv-03461 (S.D.N.Y. Dec. 8, 2021)

Executive Liability

Hughes v. Northwestern University 
Gets its Day Before the Supreme 
Court
Hughes v. Northwestern University
The plaintiffs, employees/participants in the University-
sponsored retirement plan, allege Northwestern did not do 
enough either to reduce the fees it pays for recordkeeping 
related to the plan or to ensure that the choices it offers for 
investment have reasonably low fees.

The plaintiffs argue that the plans at issue offer higher-
fee “retail” funds from institutions that also offer lower-
fee “wholesale” versions of the same funds, and that 
Northwestern could have lowered the fees the participants 
incur if Northwestern limited the options, and had leverage 
to negotiate down the fees in favor of the participants. 

It is being argued that Northwestern, by offering all 
these options without paying heed or taking into further 
consideration of the fee amounts associated with each, 
failed in its obligation as fiduciary to fulfill its obligation to 
the plan participants.

Supreme Court commenters have noted that the December 
1, 2021, hearings revealed the justices appearing to align 
along the liberal/conservative lines. 

A few of the traditionally conservative justices question 
whether the courts should be second-guessing the decisions 
made by fiduciaries, including in instances where the plan 
participants have the ability themselves to choose lower 
fees options. 

A couple of the more liberal justices raise concerns over 
the lack of action the fiduciaries have taken to put the 
plan participants in the best position where they would be 
subject to lower fees, as fiduciaries in similar situations have 
already done.

Should the court agree with the plan participants, this will not 
only raise the bar for fiduciaries, it is likely to lead to increased 
ERISA-based litigation, as well as higher premiums for pension 
trust liability insurance. 

Citation pending Docket No. 19-1401

Fiduciary/Pension Trustee Liability



112021 Fourth Quarter Overview   |   10   |   2021 Fourth Quarter Overview

DOJ, OCC and CFPB Announce 
Initiative Representing “Most 
Aggressive and Coordinated Effort” 
to Address Redlining
United States v. Trustmark National Bank
On October 22, 2021, the DOJ, OCC and CFPB announced 
that they were launching the “most aggressive and 
coordinated effort” yet to address redlining, the same day 
they announced a multi-million settlement with Trustmark 
Bank for allegations that it engaged in mortgage lending 
discrimination in Memphis. 

At a press conference announcing the initiative, Attorney 
General Merrick Garland stated “we are committing 
ourselves to addressing modern-day redlining by making far 
more robust use of our fair lending authorities. The initiative 
represents our most aggressive and coordinated effort to 
address redlining. It will seek to address fair lending concerns 
on a broader geographic scale than the Justice Department 
has ever done before.”

The initiative will go beyond traditional understanding of 
redlining to examine digital technologies. CFPB Director 
Rohit Chopra stated that the agency will be “closely watching 
for digital redlining disguised through so-called neutral 
algorithms that may in fact reinforce the biases that have 
long existed.”

Michael Hsu, the acting chief of the OCC, also emphasized 
that the initiative will look at more modern redlining, stating 
“This modern redlining, while equally pernicious, is often 
more subtle, harder to detect and resource-intensive to find. 
It takes each of us marshaling all of our forces and resources 
to root it out and stop it.”

The DOJ also announced its multimillion settlement with 
Trustmark Bank regarding its alleged illegal redlining 
practices. Under the settlement, Trustmark will pay $5 million 
in fines to the OCC and CFPB. It will also invest a minimum 
of $3.85 million in a loan subsidy fund to increase credit for 

home mortgage loans, home improvement loans, and home 
refinance loans for consumers applying for loans in majority-
Black and Hispanic census tracts in its Memphis lending area. No 
more than twenty-five percent of the loan subsidy fund may be 
used for home refinances. It must also open one new mortgage 
loan production office and spend at least $200,000 per year on 
advertising, outreach, consumer financial education and credit 
counseling in the Memphis lending area.

The OCC initially notified the DOJ that based on information 
gathered during a fair lending examination of Trustmark the 
OCC initiated in 2018, it had information suggesting that, 
between 2014 and 2016, Trustmark structured its mortgage 
operations in the Memphis area to avoid providing equal access 
to credit to residents seeking mortgage loans in majority-
minority areas and thereby may have engaged in a pattern or 
practice of discrimination in violation of the FHA. On June 9, 
2020, the United States notified Trustmark that it was opening 
an investigation into whether Trustmark had engaged in 
unlawful redlining in violation of the FHA and ECOA. The CFPB 
also opened an investigation into this matter.

After conducting their own investigations and reviewing the 
information provided by the OCC, the DOJ filed an action 
alleging that between 2014 and 2018 Trustmark avoided 
serving the credit needs of and discouraged those residing or 
seeking credit in majority-Black and Hispanic census tracts in 
the Memphis MSA from obtaining mortgage loans, while acting 
to serve the credit needs for mortgage loans in majority-white 
census track. 

The complaint against Trustmark alleged that Trustmark 
engaged in illegal redlining by avoiding providing home loans 
and other mortgage services, and engaged in discrimination 
and conduct that would discourage mortgage applications from 
prospective applicants who are residents of or seeking credit 
in majority-Black and Hispanic census tracts in the Memphis, 
Tennessee-Mississippi-Arkansas area.

Case No. 21-cv-2664 (W.D. Tenn October 22, 2021) 

Financial Institutions 
Nonbank Lender Dismissed from PPP 
Class Action Suit Alleging Fraud and 
Unfair Business Practices 
Elizabeth M. Byrnes Inc. v. Fountainhead 
Commercial Capital LLC et al. 
Plaintiff Elizabeth Byrnes’ filed a complaint, on behalf of a 
putative class of California businesses that applied for PPP 
loans, that defendant Fountainhead’s representations to 
California businesses regarding PPP loans were false and 
misleading. On March 27, the day the CARES Act was signed 
into law, Fountainhead advertised that it would “soon be 
tackling the loan inquiries lined up in our queue, providing 
business owners with capital they need within days.” The 
next day, plaintiff submitted a PPP loan application to 
Fountainhead for a loan of less than $25,000. That same day, 
Fountainhead responded with an email stating that plaintiff 
was “in the queue,” and that “[h]elp is on the way,” and asking 
her to gather certain documentation.

Fountainhead continued to promote PPP loans, 
encouraging applications and stating that it “hope[d] to 
make these loans within days.” Fountainhead executives 
also made statements touting its advantage over other, 
bank-based lenders, such as Fountainhead’s ability to 
approve loans “within a few hours.”

Plaintiff gathered the requested documents, waited for the 
opportunity to upload them, refrained from submitting a 
loan application to other lenders, and made other, related 
decisions regarding her small business. Plaintiff did not 
receive any document upload invitation, despite several 
emails from Fountainhead that she would receive access 
to the upload portal. Plaintiff never received PPP funding 
from Fountainhead. Plaintiff filed suit against Fountainhead, 
alleging California state law claims for fraudulent 
concealment, fraudulent deceit, unfair business practices 
and false advertising. 

In granting Fountainhead’s motion to dismiss with prejudice, 
the Court found that the fraudulent concealment claim 
failed. First, there was no actual borrower-lender relationship 
pled and even if there had been sufficient pleading as 
such, the Court found that no duty had been breached. 
“[A]s a general rule, a financial institution owes no duty 
of care to a borrower when the institution’s involvement 
in the loan transaction does not exceed the scope of its 
conventional role as a mere lender of money.” A duty to a 
borrower may arise, however, under certain circumstances.  

Those factors include:
“[1] the extent to which the transaction was intended to affect 

the plaintiff, 
[2] the foreseeability of harm to him, 
[3] the degree of certainty that the plaintiff suffered injury, 
[4] the closeness of the connection between the defendant’s 

conduct and the injury suffered, 
[5] the moral blame attached to the defendant’s conduct, and 
[6] the policy of preventing future harm.”

Here, the court found that “it is far from certain” that plaintiff 
suffered any injury, as she does not allege that she was unable 
to obtain a loan from another source or how much of a delay 
she suffered as a result of Fountainhead’s conduct. The Court 
also stated that Fountainhead’s alleged conduct did not “seem 
overly blameworthy,” reasoning that although Fountainhead did 
allegedly misrepresent that it would allow plaintiff to upload 
documents, including a loan application, it also acknowledged 
that it was “somewhat overwhelmed” and was experiencing 
delays in implementing a novel loan program, and specifically 
raised the possibility that plaintiff might want to pursue a loan 
with another lender. The fact that Fountainhead did not process 
plaintiff’s request did not suggest an intent not to do so, as 
opposed to an inability to do so.

Case No. 20-cv-04149, (C.D. Cal November 4, 2021)
 

 
SEC Fines McKinsey Registered 
Investment Advisor $18M Over Insider 
Info Policies
In the Matter of MIO Partners Inc.
The SEC fined McKinsey & Co $18 million for its failure to prevent 
the misuse of nonpublic information by McKinsey partners 
who oversee and monitor investment decisions. The SEC Order 
states that from at least 2015 through 2020, MIO – a subsidiary 
of McKinsey and a registered investment adviser – failed to 
establish, maintain and enforce written policies and procedures 
reasonably designed to prevent the misuse of material nonpublic 
information (MNPI).

MIO provided investment options exclusively to current and 
former partners and employees of McKinsey. MIO reported 
total regulatory assets under management of $31 billion as 
of December 31, 2020. The SEC Order states that MIO directly 
and indirectly invested hundreds of millions of dollars in the 
securities of issuers about which active McKinsey partners 
had access to substantial McKinsey Client MNPI. As McKinsey 
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consultants, MIO Investments Committee members were 
routinely privy to MNPI relating to financial results, planned 
bankruptcy filings, mergers and acquisitions, product 
pipelines and funding efforts, and material changes in 
senior management.

For example, the SEC Order states that in February 2016, the 
MIO Investments Committee reviewed and ratified a $70 
million allocation change to a third-party fund manager that 
was heavily invested in ANR senior secured debt. At that time, 
and in November 2015, when the Investments Committee 
had preliminarily ratified the allocation, McKinsey’s wholly-
owned turnaround advisory and crisis management unit 
was providing restructuring advice to ANR and the president 
of that unit was on the MIO Investments Committee. By June 
2016, MIO had increased its total investment in the third-
party manager’s funds to approximately $272 million and 
those funds, in turn, had obtained approximately $80 million 
of ANR’s senior secured debt.

The SEC found that MIO’s policies and procedures were not 
reasonably designed, taking into consideration the nature 
of its business, to prevent the misuse of McKinsey client 
MNPI or MIO MNPI. MIO’s written policies and procedures 
did not address the fact that McKinsey personnel on the 
Investments Committee brought MNPI obtained in their 
jobs as consultants to public issuers to their roles on the 
MIO Board. 

In addition, prior to September 2020, none of MIO’s written 
policies or procedures 1) effectively sought to identify 
whether Investments Committee members may have MNPI 
that was relevant to their involvement in MIO’s investment 
decisions, or 2) set forth a recusal procedure reasonably 
designed to guard against the misuse of McKinsey Client 
and MIO MNPI. As a result, the SEC found that MIO willfully 
violated Section 204A of the Advisers Act.

In an announcement related to the fine, Gurbir Grewal, 
director of the SEC’s enforcement division stated that 
“allowing individuals who may possess or have access to 
material nonpublic information also to have oversight over 
investment decisions that may benefit them economically 
presents a heightened risk of misuse. It is crucial that 
investment advisers have robust compliance policies and 
procedures in place to address the risks inherent to their 
organizational structures.”

Case No. 3-20656, (US Securities and Exchange Commission 
November 19, 2021) 

Wells Fargo Reaches $28M Settlement, 
Largest Under California Invasion of 
Privacy Act
Wang et al. v. Wells Fargo Bank NA et al.
Wells Fargo agreed to settle a pending class action for $28 million, 
the largest amount on behalf of a class for claims brought under 
the California Invasion of Privacy Act. Plaintiffs initially filed 
suit in December 2016, on behalf of a proposed class of small 
businesses in California who received sales appointment setting 
calls from International Payment Services, LLC or Ironwood 
Financial, LLC. 

The lawsuit alleged, among other things, that Wells Fargo was in 
a principal-agent relationship with IPS and that, in the scope of 
that relationship, IPS violated CIPA by recording telemarketing 
calls to California businesses without any warning that the 
recording was occurring. After five years of litigation, the parties 
agreed to the $28 million settlement.

The settlement pays up to $5,000 for each call a settling class 
member received between March 7, 2011, and May 7, 2014. In 
granting final approval of the settlement, the court also granted 
plaintiff counsel’s request for an award of attorney’s fees equal 
to one-third of the settlement fund. Of the 193,000 potential 
class members, none objected to the settlement.

Case No. 16-cv-11223 (N.D. Ill Dec. 2, 2021)

Silent Cyber Coverage for 
Ransomware Loss
G&G Oil Co. of Indiana v. Cont’l W. Ins. Co., 165 
N.E.3d 82 (Ind. 2021)
In 2017 G&G Oil was hit with a ransomware claim. They 
determined that the malware was executed upon their 
system subsequent to a spearphishing attack. As a result 
of the attack their entire network, all computers as well as 
backup drives were encrypted and rendered unusable. 
G&G proceeded to pay the ransom but ended up paying 
piecemeal as the attackers would only release encryption 
keys for portions of the system with each successive 
payment. Ultimately the insured paid approximately $34,000 
in bitcoin to restore their entire system. G&G then submitted 
the ransom claim to Continental Insurance with whom they 
had a commercial package policy including crime coverage. 
They submitted for coverage under the computer fraud 
portion of the crime coverage. 

Continental denied coverage claiming the loss did not 
fit the definition of computer fraud and also asserted 
that another section of the package offered specific 
ransomware coverage, but the insured declined such 
coverage. The trial court agreed with and granted 
Continental’s summary judgment. After the Appeals court 
affirmed the lowers court’s decision, the Indiana Supreme 
Court overturned the summary judgment. They found 
that the definition of computer fraud “the use of any 
computer to fraudulently cause a transfer” applied. It was 
G&G’s position that since the employee who executed the 
spearphishing email was duped or tricked into allowing 
malware to be downloaded to the computer system, that 
qualified as fraudulently causing a transfer. The court 
also rejected Continental’s argument concerning the 
ransomware coverage G&G declined to carry. The court 
indicated that it is not unusual for different policies to 
provide overlapping coverage for a loss so the existence 
of specific coverage in one part of the policy does not on 
its own negate coverage under another section. 

The court rejected the argument that simply because coverage 
for this type of loss was available elsewhere, that was insufficient 
cause to conclude coverage could not be afforded under 
the crime policy. Additionally the fact that the court used a 
plain interpretation of the policy language gives a boost to 
policyholders that coverage for ransomware losses may not 
solely be confined to a cyber policy. 

Cyber and Performance of Professional 
Responsibility
Hiscox Insurance Company, Inc. v. Warden Grier, LLP 
The defendant Warden Grier’s server was hacked by an 
international organization known as The Dark Overlord (TDO). 
Warden Grier discovered the Data Breach on February 14, 2017, 
when TDO threatened to publicize data stolen from Warden 
Grier’s server, unless Warden Grier paid a ransom. Warden Grier 
did not notify Hiscox, or any client, of the breach.

Approximately a year later, in the Spring of 2018, TDO returned to 
Warden Grier and again threatened to release data stolen during 
the data breach unless Warden Grier paid an additional ransom. 
Warden Grier did not tell Hiscox of the new threat. However, on 
March 29, 2018, TDO informed Warden Grier that TDO itself had 
notified Hiscox of the breach. Two days later, Hiscox contacted 
Warden Grier about the breach, and Warden Grier confirmed 
that it had been hacked.

The court dismissed a separate count for breach of fiduciary 
duty by the insurer against a law firm as it is subsumed in 
the larger professional liability suit. However, other counts, 
including professional negligence claims will continue. 
While the breach of fiduciary duty claim should not proceed 
independently, professional negligence in a cyber ransomware 
context should proceed.

Case No. 20-cv-00237 (W.D. Missouri Dec. 8, 2021)

Cyber
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Punctuation and Formatting 
Mistakes Oh My! 
LOR, Inc. v. Allied World Nat. Assurance Co.
In a case certain to keep drafters of insurance policies awake 
at night, the Southern District of New York recently ruled that 
it would not correct formatting mistakes in a professional 
liability policy. In LOR v. Allied World, a professional liability 
policy issued to plaintiff LOR by Allied World contained 
several punctuation and formatting mistakes such that 
two exclusions were inadvertently combined into one. The 
insured vs. insured exclusion was mistakenly formatted 
such that it was an additional subparagraph of the capacity 
exclusion, rather than its own individual paragraph — such 
that the capacity exclusion appeared to contain additional 
terms. 

LOR sought reimbursement for $10 million in defense costs 
under the policy in connection to two lawsuits. Allied World 
denied coverage under the capacity exclusion. However, 
LOR argued that the capacity exclusion was narrowed by the 
additional terms — terms that actually were meant to be a 
separate exclusion but due to formatting errors appeared to 
also be part of the capacity exclusion. LOR subsequently sued 
Allied asserting breach of contract for failure to reimburse its 
defense costs.

In ruling against Allied, the Court stated that to read 
in multiple corrections to punctuation and formatting 
errors was unavailable where the mistake or negligence is 
attributable to the insurance company. Although Allied 
argued that the errors were merely “scrivener’s errors,” the 
Court relied on 11th Circuit case law that the insurer assumes 
a duty to define any limitations on coverage in clear and 
explicit terms. To that end, the United States District Court 
for the Southern District of New York cited a Georgia court 
case where the Georgia court refused to change one letter 
— correcting “of” to “or” — in an insurance policy exclusion 
despite recognizing it to be a likely typographical error.

Case No. 20-cv-8187 (S.D.N.Y. Sept. 15, 2021) 

D&O Policy Has Duty to Defend 
Insured’s Cancellation of Tradeshow 
Due to COVID-19
Fed. Ins. Co. v. Healthcare Info. & Mgmt. Sys. Soc’y, Inc.
A D&O policy was issued to the defendant, a nonprofit whose 
annual flagship event was a tradeshow that attracted nearly 
50,000 attendees, exhibitors, staff and others, making it one of 
the largest annual conferences of any type in the United States. 
The 2020 Global Conference was scheduled to begin in Orlando 
in the second week of March, at the start of the COVID-19 
pandemic. The insured canceled the conference shortly before 
it was to start. On June 1, 2020, one of defendant’s exhibitors 
sued defendant in the Illinois state court, seeking return of 
its exhibitor fee and damages for the “significant resources 
and amounts to prepare for its exhibit presentation at the 
convention, including travel, accommodation, signage, and 
booth development.” One week later, on June 8, 2020, another 
exhibitor brought a putative class action in the Northern District 
of Illinois, asserting that defendant breached its contracts with 
the putative class members by refusing to refund the fees paid 
to defendant, based on a force majeure clause in the contracts. 

The insured notified plaintiff of the underlying actions and 
sought coverage and defense. Federal Insurance Company 
denied that it owed a duty to defend or indemnify the insured 
based on the professional services exclusion or the contract 
exclusion, and that any payment by the insured would not 
constitute a loss under the policy. 

The insurer denied coverage based in part on the policy’s 
professional services exclusion and contract exclusion and filed 
a declaratory judgment action. The insured filed a counterclaim, 
alleging breach of contract and bad faith. The insurer moved to 
dismiss the counterclaim.

In ruling for the insured, the court found that the two cited 
exclusions did not apply and as such, there could be coverage 
under the D&O policy for claims filed against the insured after it 
canceled the tradeshow due to COVID. 

Insurance Coverage
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First regarding the professional services exclusion, the court 
stated that “professional services” as used in the professional 
services exclusion “refers to any business activity conducted 
by the insured which involves specialized knowledge, 
labor, or skill, and is predominantly mental or intellectual as 
opposed to physical or manual in nature.” As such, the court 
found that the claims against the insured were not entirely 
based on its negligent provision of professional services, 
but instead sought reimbursement for damages resulting 
from the inability to sublet floor space. The underlying 
complaints also did not allege that the insured exercised 
poor professional judgment when canceling the conference 
in the face of the pandemic. Consequently, the court 
concluded that the insurer “has failed to carry its burden 
of establishing with absolute clarity that the professional 
services exclusion applies.” 

Regarding the contract exclusion, the court held that the 
lawsuits sought more than contract damages and thus 
triggered the duty to defend. The court also found that the 
underlying lawsuits and settlement constitute a loss under 
the policy as the underlying cases did not allege fraud, and 
the force majeure clause in the contracts provided “plausible 
grounds” for the insured to deny the refunds.

Case No. 20-cv-6797 (N.D. Ill. Oct. 19, 2021).

CA Appellate Court Finds in Favor 
of Insurer In COVID-19 Business 
Interruption Claim
The Inns by the Sea v. California Mutual Ins. Co.
In deciding its first pandemic-related coverage dispute, 
a California Appellate Court was faced with the issue of 
whether a commercial property insurance policy provides 
coverage for a business’s lost income due to the COVID-19 
pandemic. As the Court’s November 15, 2021, opinion 
notes, while no California Appellate Court has addressed 
the issue, numerous federal courts and states have done 
so, overwhelmingly finding that there is no coverage under 
commercial property insurance policies for a business’s 
pandemic-related loss of income. Along those same lines, the 
CA Appellate Court ruled that a hotel operator’s commercial 
general liability policy does not provide coverage for its 
pandemic-related losses.  

The plaintiff, The Inns by the Sea, operates four lodging 
facilities in Monterey and San Mateo counties in California. 
In March 2020, the Inns temporarily closed its facilities 
in response to Closure Orders issued by the counties of 
Monterey and San Mateo. The Inns then filed a claim under its 
commercial property insurance policy issued by Defendant 

California Mutual. California Mutual denied the claim, stating 
that loss of business due to reasons other than covered physical 
damage was beyond the scope of its coverage. 

The Inns thereafter filed a bad faith suit seeking declaratory 
judgment that California Mutual’s policy provides coverage for 
its loss of income due to the pandemic. California Mutual filed 
a demurrer arguing that its policy did not provide coverage for 
the Inns’ lost business income resulting from the pandemic, 
either under the business income or civil authority coverage, 
because the pandemic did not give rise to direct physical loss of 
or damage to property. The trial court sustained the demurrer 
without leave to amend, and the Inns appealed the judgment.

On appeal in the Fourth Appellate District, Division 1, the Court 
considered the issue of whether the plaintiff’s operations were 
suspended due to direct physical damage or loss to the property 
that caused it to suspend its operations. The Court found that 
the suspension of operations was not caused by direct loss 
of or damage to property at the plaintiff’s premises, and the 
plaintiff “could not reasonably allege that the presence of the 
COVID-19 virus on its premises is what caused the premises 
to be uninhabitable or unsuitable for their intended purpose.” 
Referring to the Closure Order, the Court noted that they were 
“issued because the COVID-19 virus was present throughout San 
Mateo and Monterey Counties, not because of any particular 
presence of the virus on [the plaintiff’s] premises.”

The Court further found that the absence of a virus exclusion 
in the policy did not impact the meaning of “direct physical 
loss of or damage to” property. The Inns argued that even 
though many first-party property insurance policies contain 
an express exclusion for loss or damage resulting from any 
virus, the California Mutual policy does not. The Inns referred 
to the virus exclusion set forth in a form developed by the 
Insurance Services Office (ISO) in 2006, which states: “We will 
not pay for loss or damage caused by or resulting from any 
virus, bacterium or other microorganism that induces or is 
capable of inducing physical distress, illness or disease.” The 
Inns argued that California Mutual’s failure to use any virus 
exclusion was prima facie proof that they intended to provide 
coverage for virus losses. 

The Court found that the “contention is flawed because it 
improperly attempts to rely on the absence of an exclusion to 
create an ambiguity in an otherwise unambiguous insuring 
clause.” The Court referenced California law which states that 
“’[c]overage is defined in the first instance by the insuring 
clause, and when an occurrence is clearly not included within 
the coverage afforded by the insuring clause, it need not also be 
specifically excluded.’” 

Case No. D079036 (Cal. Ct. App. 4th Dist., Div. 1, Nov. 15, 2021)
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COVID-19 Losses and Coverage
The K’s Inc., et al. v. Westchester Surplus Lines 
Insurance Company
The underlying action involved a suit by the operator of bars 
and restaurants in Georgia and Alabama who alleged losses 
as a result of COVID-19 and the pandemic interruption to 
their businesses. They state in their lawsuit that their claims 
for business interruption were unduly denied by the insurer 
under the insurance policy.

The court denied plaintiffs attempt to procure coverage for 
COVID-19-related losses, holding that no direct property loss 
was demonstrated to trigger the civil authority coverage 
trigger provisions and the plaintiffs further were unable 
to demonstrate that COVID-19 established any damage 
to trigger coverage under the policy. The court stated, “As 
no ‘direct property loss’ to other property prompted the 
issuance of the Closure Orders, and because the Closure 
Orders did not prohibit access to the Plaintiff’s properties, 
there can be no coverage under the Civil Authority provision 
of the Policies. The Coverage denial by carriers upheld as not 
triggering requisite coverage elements under the Policy.”

Case No. 20-cv-01724 (N.D. GA Dec. 9, 2021) 

Enforcement of Arbitration 
Provisions
Cypress Cove at Suntree Condominiums 
Association, Inc. v. Certain Underwriters at Lloyd’s, 
London, et al.
Plaintiffs argued that they suffered loss to their property as 
a result of Hurricane Irma sweeping through their region 
in September of 2017. The Court granted the defendants 
motion to dismiss, citing arbitration provisions in the policy 
that, in the court’s view, were not waived by the insurer. The 
arbitration provision is enforceable.

Case No. 21-cv-989 (M.D. FL Dec. 9, 2021)

TREND REPORT
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Construction – Q4 Summary

The most active quarter for most renewal books, Q4 2021 
showed continued moderation of rate increases in the general 
liability and excess casualty lines. Workers’ compensation 
continued to be static with renewal rate increases between 
0% – 3% expected on average loss experience accounts. Auto 
liability remains the toughest line to place and saw renewal 
rate increases in the 10% – 15% range on clean accounts. Loss 
frequency and/or severity will result in exponentially higher 
rate increases in all lines. 

Builders risk saw very similar results as Q3 with capacity being 
abundant yet protected. Underwriters continue to scrutinize 
site security with fencing, lighting and manned security 
sought after. Conversations continue to expand around the 
general contractor managing the work and their ability and 
experience delivering projects of similar size and scope, 
which factor into underwriting decisions. Mass timber, a class 
of engineered building materials, saw an increase in capacity 
as Zurich added a project specific builders risk product in 
November, joining AXA XL in the space. 

Professional liability trends for contractors and construction 
projects remained consistent with Q3, with limits and pricing 
being impacted primarily for certain types of exposures, 
such as heavy civil and residential. Poor loss experience 
will exacerbate these impacts. Retentions are experiencing 
increased scrutiny for certain coverages and underwriters are 
deploying limits more conservatively. 

The leading disrupter throughout the year was COVID-19 
and as we began to return to pre-pandemic norms, the 
emergence of Omicron has brought back many of the mask 
mandates and travel restrictions which were temporarily 
relaxed with the reduction in severe cases leading to 
hospitalization. We are monitoring these developments as 
they may be a setback to in-person renewal meetings and 
on-site risk/loss control visits, which play a pivotal role in 
underwriting the more complex risks. 

The trend of severe whether continued into late Q4 as the 
Midwest was ravaged by a series of deadly tornadoes. These 
extreme weather events that plagued the majority of 2021, 
from record breaking heatwaves in the Pacific Northwest to an 
active Atlantic Storm Season which sent several storms up the 
coast into the Northeast, continue to be a topic of concern.

All of these factors will be monitored closely as the money 
begins to flow from the $1.2T Infrastructure Investment & 
Jobs Act signed into legislation this quarter. The bill passed 
with strong bipartisan support and will provide substantial 
opportunity to the greater construction industry for years 
to come. 

Wrap-Ups – Q4 Summary

This past quarter has been fairly quiet from a rate and risk 
perspective. It was nice to see results finally plateau and 
stay consistent. No longer did we hear carriers speaking 
about additional rate increases and increased subjectivities. 
Construction has begun to pick up speed and we did see an 
increase in project starts and more requests for insurance 
projections and indications heading into 2022. COVID-19 
has obviously been on everyone’s mind and will continue to 
influence coming quarters. We can all see how the increased 
vaccination rates helped ease business concerns and that has 
had a great effect on the positive building starts. We will need 
to continue that in the coming months.

Some projects continued to have challenges finding support 
and rates that are workable. New York continues to be a 
challenge. In most cases GL only options are only feasible for 
projects over $500M. For projects smaller than that, developers 
and owners are only able to purchase owners interest or 
owners interest with general contractor coverage. This has put 
an increased focus on construction contracts and the need to 
have additional risk management support to review contractor 
certificates and policies.

Construction
Primary Casualty, Excess Casualty, Builders Risk, Wrap-Ups (OCIP and CCIP), Professional Liability 

“For Sale” projects continue to be highly priced, not just on the 
liability, but also builders risk exposure. Particularly in coastal 
areas and even more so in southern FL. “For Rent” projects 
continue to dominate the space and pricing is anticipated to 
be much more in line with expectations for this risk. 

Construction – 2021 Year in Review

As we reflect on 2021, we see that the overall construction 
insurance market continues to exhibit characteristics of a 
hard market. Although the market continues to moderate 
from its peak in Q3 of 2020, we are still seeing many indicators 
of a hard market as carriers look for rate in almost all lines. 
Underwriting profit ratios have continued to rebound as we 
are now several years into the hard market. These increased 
rates have attracted new capacity to the space, predominantly 
in the excess market, and this will continue into 2022 with new 
Markets and MGUs looking to begin writing in early Q1 2022. 

Primary markets continued to be selective with new business 
and defensive with existing clients. The increased appetite 
to offer lead excess on a supported basis was welcomed and 
continues to be a differentiator. Workers’ compensation has 
been stable throughout 2021 and this will continue through 
Q1 of 2022 with flat rate renewals expected on most accounts 
with average loss experience. General liability saw further 
moderation throughout 2021 with rate increases on average 
loss experience accounts reducing from 10% – 15% renewal 
rate increases in Q1 to 5% – 10% renewal rate increases in 
Q4. Auto liability, which has been a pain point for markets 
for many years now, continues to be the most difficult line to 
place. There are almost no mono-line auto options and rate 
increases are commonly in the 10% – 35% range on clean loss 
history accounts with high double-digit increases expected 
with loss activity of any kind. 

The excess market seemed to settle in on where the 
attachment points will be, based on scope of work and 
jurisdiction. New York is the most conservative, with most 
markets setting minimum attachment points of $10M 
due to NY Labor Law. Other areas of concern are Nat/Cat 
exposed states lead by wildfire in the west and windstorm 
in the southeast. Shorter limit positions remain consistent, 
increasing the use of both quota share arrangements and 
tower participants to meet limit requirements. Renewal rate 

increases were consistently in the 10% – 35% range with the 
few exceptions being renewals following high double digit 
rate increases (75% – 90% increases) in the prior year renewal. 

COVID-19 has remained a factor as we opened the year 
navigating the Delta variant and end the year with the 
emergence of a new variant (Omicron), which has led to the 
reinstatement of many of the precautionary mandates and 
protections which the country had begun to relax on. How 
this effects the momentum of return to work and corporate 
travel remains to be seen, but many companies have begun 
to reevaluate their policies as information comes forward. 
Many markets, brokers and clients began to attend in-person 
events, whether they were business meetings, social events 
or industry conventions, and the underlying theme was that 
it was nice to be back. In person gatherings will most likely 
become less frequent until more is known about Omicron. 

Catastrophic verdicts have sent shock waves throughout the 
insurance world and will continue to influence pricing and 
risk mitigation. Markets have adjusted their rating models 
to account for the increased frequency of severe losses with 
jury awards in the tens of millions to hundreds of millions 
becoming more common place. Companies have turned to 
technology, driver training, and increased limits of insurance 
to protect company assets while trying to remain competitive 
under the weight of increased insurance costs. 

On a positive note, the $1.2T Infrastructure Investment 
& Jobs Act was signed by President Biden in November 
with overwhelming bipartisan support, after months of 
negotiation. The key areas of mention are the modernization 
and expansion of roads and bridges, rail and tunnel, airports, 
ports and waterways, electric grid, and high-speed internet, 
with emphasis on lowering pollution and greenhouse gasses. 
There will also be focus on cleaning up existing pollution sites 
and overhauling the water grid to provide clean drinking 
water free of lead to American citizens. 

2021 was a unique year for many as the country emerged 
from the initial COVID-19 shutdown. We look forward to 2022 
as the “new normal” continues to evolve and we work with 
our market partners and clients to drive value by providing 
dynamic solutions to complex problems.
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Wrap-Ups – 2021 Year in Review

We started the year with so many questions and so many 
concerns with the state of building and the economy. And 
unfortunately, we still have many of those questions today. But 
we did see a renewed effort to start those projects that were 
delayed, and the last half of the year has seen a real uptick in 
projects that have a shovel in the ground, but also many more 
that are looking to start in the near future. Let’s toast to 2022 
and let’s hope that we get the pandemic turned around.

The biggest lessons from this past year are that construction 
insurance costs are up, and most insurance companies are 
limiting their capacity. Since 2020, we have seen rates across 
the board for liability experience double digit increases. What 
used to take four or five carriers to fill umbrella limits now 
takes eight to ten.

The second half of the year saw increased building and a 
renewed push to access more markets including Bermuda 
and London. We also saw more willingness from developers to 
consider more alternative options, including GL only wrap-ups, 
on larger projects. GL only options for projects up to $500M are 
now common. This positive outcome of this push is now more 
admitted markets are willing to participate which gives clients 
more value. We saw quite a few placements for GL only wrap-
ups with admitted carriers in the second half of 2021.

The nice thing with 2021 is we finally saw rates and terms 
level off, albeit at the higher numbers. The markets are still 
optimistically cautious and looking to see if the construction 
building turnaround continues into 2022.

Construction – 2022 Outlook

There is much to look forward to in 2022. The moderation of 
rate increases in general liability and excess liability should 
continue, with low loss activity accounts benefiting the most 
from their favorable loss experience. Workers’ compensation, 
which continues to drive profit for carriers, will remain in the 
flat to low single digit renewal target range. Auto liability will 
remain a difficult line to place, with renewal rate increases 
expected in the 10% – 30% range. Severity loss experience 
will increase these rate expectations drastically. 

Projects, funded by the $1.2T Infrastructure Investment 
& Jobs Act will enter the bid system which will create 
opportunity across many construction sectors. The firms 
which have embraced strict safety and loss control measures 
over the last several years will continue to see the rewards as 
bidding begins to ramp up and insurance costs continue to 
be a differentiator. 

Construction firms should look to begin insurance 
procurement early in the cycle, for both master program and 
project specific placements, with an increased emphasis on 
data and communication. The utilization of actuarial, safety/
loss control and analytics services is now standard and 
should be leveraged in the insurance procurement process. 
Construction firms that are in constant communication with 
their brokers and carriers have fared the best throughout 
this hard market, and that will continue into 2022. 

Wrap-Ups – 2022 Outlook

We look to 2022 with optimism. The infrastructure bill, while 
still a ways away from truly impacting construction starts, is 
having a positive influence on general building. Towards the 
end of the year many architecture firms and municipalities 
were reporting increased permits. We have also seen more 
discussion from builders asking for insurance indications 
and projections for projects that will start later in 2022. 

So we should be very excited for what we may see in 2022. 
However, we caution everyone to understand what we 
have gone through since early 2020. Rates have had double 
digit increases and capacity has been curtailed. This has 
had a trickle-down effect for all builders. Every program 
takes longer to place and has more subjectivities and 
best-in-class requirements. This means that every owner, 
developer and contractor should be taking a step back and 
re-evaluating the controls they have in place and looking for 
areas to improve from a risk management perspective. The 
improvements that you invest in will pay dividends in the 
future. In today’s market, risk managers need to be looking 
for ways to make submissions shine over their competitors. 

For those clients willing to take this effort, the results can 
be positive. With all of this uncertainty in the market, there 
are some new carriers willing to listen to new wrap-up risk 
and that will adjust underwriting cost based on best-in-class 
terms. Likewise, those clients with challenging loss histories 
and tough business classes will still see hard underlying 
terms and rate increases as much as 5% - 10% in 2022.

All of this is predicated still on our ability to overcome 
and hopefully avoid more COVID-19 surges. With the new 
infrastructure plan voted in, we are seeing more clients 
looking to start new projects. There is definitely a feeling 
of optimism. If we can keep positivity rates down, that 
optimism should continue. If not, capital expenditures 
which will challenge the entire economy are a possibility.

Going into 2022 we still see continual work and focus on 
some key areas:

1) On the wrap-up side, residential coverage and pricing 
continues to be a challenge, but carrier rates are much 
better when only “For Rent” coverage is needed. “For 
Sale” coverage is still as much as three times as high 
and involves fewer carrier. Certain parts of the country, 
like Florida, have even more challenging rates and 
subjectivities still and we will continue to see this to be 
the case with even as much as 5% – 10% increases.

2) Umbrella markets are still a challenge from a pricing and 
review standpoint. The difficulty of dealing with excess 
layers will be staying with us for the foreseeable future. 

3) Expect longer periods for renewals and project specific 
placements. We are still seeing many risk managers 
work off of the old model of taking 90 – 120 days to 
place business. We are seeing that become more and 
more difficult.

In summary, while we are seeing the construction market 
slowly rebound, risk managers need to be cognizant of the 
new environment. Underwriters are looking for those risks 
that are the cream of the crop and looking to improve their 
risk controls. It’s never too early to start planning your projects 
and controlled insurance programs.
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Primary Casualty (WC, GL, Auto) 

METRICS
Q4 2021

YOY CHANGE
Q4 2021

COMMENTARY
12 MONTH 
FORECAST

12 MONTH FORECAST
COMMENTARY

Rate increase moderation continued in GL. 
WC saw mostly flat to 3% increases while 
AL remained problematic with double digit 
rate increases being the norm. Firms with 
frequency and/or severity loss experience can 
expect exponentially higher rate increases. 

Rate moderation will continue but will slow as 
markets assess the current pricing levels. Project 
specific placements will become more prevalent 
as money from the Infrastructure Bill begins to 
work its way into the system and larger projects 
are funded.

Primary Construction markets are now 
commonly offering lead excess on a 
supported basis. Unsupported lead excess 
remains difficult to place and primary markets 
are approaching it on a very limited and 
selective case by case basis. 

The markets who are writing lead excess on a 
supported basis will be protective of capacity as 
they monitor loss history and adjust their pricing 
models. Unsupported excess will remain available 
on a very limited basis.

Requests for quotes at multiple retention 
levels are still common as firms look at 
ways to remain competitive. Construction 
firms continue to look at all possibilities to 
manage cost increases. Collateral is a factor 
of increasing retention levels and the effect it 
has on switching insurance companies should 
be thoroughly understood.

Increased retention levels will slow in the practice 
program space as prices continue to moderate. 
Project specific placements will continue to push 
retention levels up as large infrastructure projects 
come online and bidders look for competitive 
advantages. Retention structures will be controlled, 
in many cases, by the governing body overseeing 
the work (ex. Port Authority/ DOT/ DOB/ Etc.)

Coverage has normalized in the primary and 
non-admitted space on conventional scopes 
of work and risk profiles. Non-admitted 
markets continue to utilize coverage to 
control exposure in high hazard risks (Ex. 
Electrical Transmission and Distribution/ 
Wood Frame/ 5 Borough NYC/ etc.).

The approach to coverage will remain static 
throughout 2022. Key areas to monitor which 
will impact coverage are the increased number 
of Nuclear Trail Verdicts (Ex. Auto Liability Verdicts 
excess of $20M) and the continued frequency 
of weather extremes (Tornadoes/ Droughts/ 
Windstorm/ Wildfire/ Flooding).

WC remains profitable for carriers and sought 
after. Rate increases in GL have stabilized 
carrier portfolios while Auto remains difficult 
to place with limited capacity and appetite.

Admitted primary markets will be more aggressive 
with new business and defensive with existing 
clients. Non-Admitted primary markets continue to 
play a major roll.

Construction firms have increased their 
attention to loss control and risk control. This 
is driven by increasing loss cost and scrutiny 
by insurance carriers to manage risk at the 
project, enterprise, and risk transfer levels. 
There is an overall emphasis on lowering 
occurrences and containing severity. 

Construction firms will continue to look at ways 
to manage risk and reduce costs. There will be 
increased pressure on settling claims and avoiding 
trials due to the exponential growth in jury awards.

PRICING

LIMITS

RETENTIONS

COVERAGE

CARRIER

CLAIMS

0% to 15% 3% to 10%

Excess Casualty

METRICS
Q4 2021

YOY CHANGE
Q4 2021

COMMENTARY
12 MONTH 
FORECAST

12 MONTH FORECAST
COMMENTARY

Construction firms with clean loss experience 
in the underlying layers are seeing mid-single 
digit rate increases in their XS placements. 
Loss activity approaching the lead, or 
penetrating the lead, XS will result in 15-30% 
renewal rate increases. Firms with a history of 
severe claims should expect near dollar-for-
dollar pricing.

Rates will continue to moderate over the next 
12 months, but at a slower pace. XS markets 
are assessing their pricing positions (Lead and 
Layer) and monitoring loss experience to confirm 
pricing adequacy. 

XS markets have established their standard 
attachment points. Quota share is common 
and short limit capacity is the norm with 
most markets remaining in the $10-20M 
position range.

XS Markets will continue to protect their capacity. 
Quota Share will continue to be utilized to meet 
tower limit requirements. Max layer positions 
remain in the $20-25M range. 

Attachment points have stabilized. 
Primary markets have increased their Lead 
XS participation on a supported basis. 
Unsupported Lead XS remains difficult to 
place but is available on an extremely limited 
and selective basis. 

Retention and attachment point levels will 
remain consistent. Auto will continue to be a 
tough placement.

Coverage has normalized with most markets 
being transparent and consistent with what 
they will and will not cover. 

Wildfire and other severe weather-related 
occurrences will lead conversations. Technology 
solutions along with funds allocated to grid 
modernization will be monitored but will not 
positively impact pricing or coverage in the 
next 12 months. 

Carriers are comfortable with their current 
strategies and have established consistency in 
their underwriting appetite. 

Carriers will continue to monitor the performance 
of their books and amend their strategies 
accordingly. Pricing, capacity deployment, and 
underwriting appetite will remain consistent. 

Severity claims continue to be an issue in the 
construction space. Nuclear trial verdicts (Ex. 
Auto Liability Verdicts excess of $20M) have 
become more prevalent. Claims handling 
strategy from incident to close out is vital.

Claims handling strategy will become more 
prevalent. Incident investigation, fraud mitigation 
techniques such as surveillance and social media 
searches, aggressive settlement strategies, and 
claim file management will be a focus. 

PRICING

LIMITS

RETENTIONS

COVERAGE

CARRIER

CLAIMS

5% to 30% 5% to 25%
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Builders Risk

METRICS
Q4 2021

YOY CHANGE
Q4 2021

COMMENTARY
12 MONTH 
FORECAST

12 MONTH FORECAST
COMMENTARY

Rate increases continued to moderate. Nat/ 
Cat pricing continues to drive underwriting 
conversations but has normalized. Wood-
frame continues to drive price increases.

2021 was a very active Nat/ Cat year with weather 
events throughout the country, from severe heat 
waves in the Pacific Northwest, drought in the 
West, an active Hurricane and Flood Season, and 
Tornado outbreaks. These may create volatility in 
pricing as the extent of loss activity resulting from 
these events becomes known. 

Markets have established capacity deployment 
levels and strategies that they are comfortable 
with. The limits and strategies (short limits and 
use of quota share) was consistent throughout 
the quarter. Wood-frame continues to be 
difficult.

Quota sharing and short limit positions will 
continue to be utilized. The results of the active 
Nat/ Cat events may influence strategies moving 
forward. Wood-frame projects excess of $50M in 
value will remain a pain point. 

Retentions have normalized. Markets are 
assessing loss activity and monitoring loss 
containment at current retention levels.

Retentions and sub-limits are areas we are 
watching in the wake of an active Nat/ Cat year. Any 
changes will begin surfacing in mid to late Q1. 

Warranties have normalized. Underwriters are 
using these to enhance the risk profile of the 
specific location/ jobsite. 

Warranties continue to shape coverage and 
technology resources will become the standard, 
especially waterflow monitoring and detection.

No significant change to the number of 
markets participating in Builders Risk 
coverage.

No significant movement in markets offering 
Builder’s Risk.

Carriers continue to look at perimeter fencing, 
24-hour manned security, and surveillance 
cameras to manage losses. Technology 
products to manage/ mitigate water damage 
are becoming standard as water damage 
claims remain an issue. 

The active storm, flood, and fire season will be 
closely watched as property losses are assessed 
and realized. 

PRICING

LIMITS

RETENTIONS

COVERAGE

CARRIER

CLAIMS

3% to 10% 0% to 15%

Wrap-Ups (OCIP and CCIP) 

METRICS
Q4 2021

YOY CHANGE
Q4 2021

COMMENTARY
12 MONTH 
FORECAST

12 MONTH FORECAST
COMMENTARY

Primary and excess layer rates have finally 
leveled out for the majority of OCIP and CCIP 
programs. Please note that pricing is still high 
comparatively speaking to early 2020. Make 
note when looking to update your Proforma’s 
and Indications.

Rates should continue to hold for 2022, baring 
major catastrophes and continual COVID-19 
shutdowns. While we expect rates to remain 
stable, it is still important to be conservative with 
estimates as you are planning your projects. 

Limits for primary layers continue to stay 
consistent. Excess capacity is still available but 
additional time and effort is needed to place 
coverage as more carriers may be needed to 
place the same limits. Expect longer periods 
to place your layers.

Excess capacity is expected to remain an issue from 
both a pricing and capacity standpoint. Increasing 
lead time is needed to place the coverage.

Retention levels available have remained 
consistent.

There are no anticipated changes to retention 
levels, although underwriters have started to 
incentivize clients with enhanced pricing terms for 
larger retentions. We advise reviewing additional 
retention levels as they may be a better option.

Coverage is stable, but still challenging for 
certain risks. Residential coverage remains the 
most challenging to place as there are limited 
markets for “For Sale” coverage. Commercial 
market coverage remains consistent.

No anticipated changes. But more carriers are wary 
of overextending themselves. Look for enhanced 
underwriting requirements and carriers willing to 
walk away from business that doesn’t meet best-in-
class evaluations.

For the most part carrier capacity has 
remained consistent. For Non-Residential 
risk we did see some more activity from new 
carriers willing to price Wrap-Up’s. We saw 
more willingness to grant GL only coverage 
from admitted market’s than ever.

Outside of residential, we expect to continue to 
see more activity with carriers willing to price GL 
only risks. No longer are we looking at just smaller 
projects. This means more options for clients and 
opportunities to drive Wrap-Up savings.

Overall claims for construction continue to 
escalate. Both medical inflation and with 
completed operations. 

As we hope to come out of COVID-19 soon, we 
should see additional claims as construction opens 
up. Claims activity will remain strong.

PRICING

LIMITS

RETENTIONS

COVERAGE

CARRIER

CLAIMS

0% to 15% 0% to 5%
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Professional Liability

METRICS
Q4 2021

YOY CHANGE
Q4 2021

COMMENTARY
12 MONTH 
FORECAST

12 MONTH FORECAST
COMMENTARY

Most contractor renewals present 
moderate rate increases. Certain classes, 
esp. heavy civil or residential, continue to 
realize larger increases. Project policies 
for certain project types (heavy civil, 
stadiums) impacted by substantial rate 
increases.

A&Es are experiencing moderate rate 
increases, especially in the London market.

Real estate professionals realizing 
moderate increases, especially for certain 
venues (CA and NY).

Markets will continue to offer competitive 
premiums for renewals in most classes, with 
notable exceptions for heavy civil exposures.

Restricted limit deployment will continue to impact 
pricing for larger towers as they progress through 
the renewal cycle.

Limits offered are consistent with the insureds’ 
assets/revenues. Outsized limit offerings are 
given special review.

Markets continue to restrict limit deployment 
for certain contractor exposures. Continued 
imposition of sub-limits by some markets 
for certain contractor coverages, such as 
rectification and protective.

Primary limits will continue to be capped by 
some markets at $5M for contractors, especially 
in heavy civil. Excess options will remain 
reasonably attainable.

Available limits mostly unchanged for other lines, 
with some exceptions for certain classes.

Retentions for most contractors, A&Es and 
real estate remained unchanged. 

Some carriers continue imposing SIR for 
contractor’s protective coverage, where 
previously there was none. 

Expect increased scrutiny on retention levels. 

Rectification coverage being incorporated 
into forms for A&Es. Some insurers continue 
to restrict this coverage for contractors due to 
poor loss development.

Limited appetite continues for Residential 
projects, as well as Stadiums. 

Other policy wording remained consistent, 
with flexibility to negotiate certain 
enhancements.

Options will remain limited for certain project 
types.

Coverage can still be negotiated, but we will 
see continued push back on certain contract-
requested wording.

Appetites evolving with respect to project 
policies and primary layer participation for 
certain contractors. 

No substantial changes to carrier participation 
in other lines. 

Continue monitoring appetite changes for 
contracting exposures.

Adverse claims trends impacting contractor 
professional liability policies on heavy civil 
projects. Poor loss development also affecting 
Rectification coverage in particular.

We expect continued claim development for heavy 
civil projects. We will continue to monitor impact 
on limit deployment, total available capacity, 
pricing and coverage for project policies as well 
as practice policies for heavy civil contractors 
and projects, as well as impacts to the design 
professional market.

PRICING

LIMITS

RETENTIONS

COVERAGE

CARRIER

CLAIMS

5% to 10% 0% to 10%

Environmental
Contractors Pollution Liability, Site Pollution Liability

Environmental – Q4 Summary

The environmental market space continues to see some 
hardening across all product lines with renewal premiums 
up between 3% and 10%. A growing number of markets 
continue to favor shorter policy terms for certain classes of 
operational risk, and while 10-year options are still available 
for most transactional and some redevelopment deals, many 
carriers continue to steer away from offering a full 10-year 
option. Limits remain abundant, and ample capacity exists 
in the marketplace. Retentions are static, but it is likely we 
will see carriers beginning to look for higher entry points 
over the next year.

Emerging contaminants such as PFOA/PFAS and 1,4-Dioxane 
continue to cause concern for carriers and are being 
underwritten on a case-by-case basis, however, we are 
seeing more markets place broad PFAS exclusions on certain 
geographic regions. We anticipate more tightening around 
coverage for PFOA/PFAS and 1,4-Dioxane as claims frequency 
tied to these emerging contaminants continues to increase. 
Broad COVID-19 exclusions as well as more restrictions 
associated with disinfection costs are now the norm in the 
marketplace. Mold claims also continue to increase and legacy 
policies without these exclusions are increasing in value. 

Looking forward we expect the marketplace to remain 
competitive, but markets will approach business selectively, 
preferring the low risk, low premium placements. Longer-term 
policies are likely to see increased pressure on rates, limits and 
retentions. We expect markets to continue to pull back from 
longer term policy periods on non-transactional placements 
and offer increased incentives for shorter policy term periods. 

Environmental – 2021 Year in Review

2021 was an interesting and exciting time for the 
environmental insurance marketplace with lots of change. 
We saw premiums harden across all product lines with 
renewal premiums up between 3% and 10%. Markets are 
quickly gravitating away from longer policy periods for 
certain classes of operational risk including habitational 

and industrial exposures. 10-year options are still available 
for most transactional and some redevelopment deals, 
although many carriers began to favor a split policy period. 

Emerging contaminants such as PFOA/PFAS and 1,4-Dioxane 
were the main source of concern for carriers and while 
initially underwritten on a case-by-case basis, markets have 
started to take a broad exclusion approach depending on 
the geographic location of the risk. The market also saw a 
pullback on disinfection and mold coverage; though largely 
a result of COVID-19 we do expect these exclusions to stay. 

2021 also saw several new entrants into the environmental 
marketplace which include  Argo, Hamilton and Hanover. 
These new entrants added capacity and kept the marketplace 
competitive. Zurich, unfortunately, has decided to pull out of 
the site pollution and lender marketplace. 

Environmental – 2022 Outlook

Going into 2022 we expect emerging contaminants to 
take center stage as the EPA is expected to classify PFAS 
as a hazardous material. This classification should push a 
uniform response from the states and allow greater clarity 
on how the materials should be handled and remediated. 
While we don’t anticipate carriers to be less restrictive with 
coverage pertaining to PFAS it should allow the markets 
to settle down a bit and hopefully result in fewer knee jerk 
reactions going forward. 

Premiums are expected to continue to harden into 2022, with 
continued rate increases of 3% to 10%. We expect markets 
to also begin replacing longer multi-year term policies with 
annual term policies for operational exposures.

We anticipate environmental claims frequency to increase 
across both the contractor products as well as site products as 
more construction projects come online and more buildings 
are re-occupied on a regular basis. 

Lastly, NFP’s Environmental practice expects to launch 
several new exclusive environmental products in 2022 which 
will bring greater access to environmental insurance for 
underserved clients and industries.
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Contractors Pollution Liability (CPL)

METRICS
Q4 2021

YOY CHANGE
Q4 2021

COMMENTARY
12 MONTH 
FORECAST

12 MONTH FORECAST
COMMENTARY

Abundant capacity continues to pressure 
rates downward. Practice policies are 
experiencing slight increases ranging from 
3% to 5% on average.

We expect the rate on CPL to maintain a 3% to 5% 
increase over the next 12 months. 

Limits remain abundant with most carriers 
offering up to $25M in the aggregate. 

Additional limits at competitive pricing is 
rampant. 

We expect limit and capacity to remain strong as 
this product is desirable for carriers. 

Wide range of retentions levels are available. 
Lower retentions available through online 
portals for practice policies. 

We do expect retentions to slowly creep upward 
over the next year with carriers starting to favor 
increased entry points. 

Coverage remains broad for Contractors 
Pollution Liability (CPL) and exclusive 
coverages are available to NFP including 
delay expense which results from work 
stoppage caused by known or unknown 
pollution events.

We do not expect significant pull back in coverages 
over the course of the next 12 months.

No new entrants into the marketplace in the 
last quarter. Existing carriers are increasing 
their appetite for smaller recuring policies. 
Zurich has exited the site market but remains 
committed to the CPL market. 

We do not foresee any markets exiting the CPL 
space as it remains very profitable. 

Claims are ramping up as projects continue to 
come online.

We anticipate that claim frequency will continue 
to increase over the next 12 months with project 
restarts and more contractor activity. 

PRICING

LIMITS

RETENTIONS

COVERAGE

CARRIER

CLAIMS

3% to 5% 3% to 5%

Site Pollution Liability (PLL)

METRICS
Q4 2021

YOY CHANGE
Q4 2021

COMMENTARY
12 MONTH 
FORECAST

12 MONTH FORECAST
COMMENTARY

Renewal policies continue to see modest 
increases in pricing.

Transactional placements are experiencing an 
uptick in pricing when meaningful coverage 
is provided. 

Markets will continue to approach business 
selectively and actively pursue low risk/low 
premium placements, which will have a downward 
pressure on renewals. Market interest for long-term 
transaction placement is decreasing, causing 
upward pricing pressure.

Ample limits available for most risks. 
Abundant capacity in the marketplace with 
new entrants entering into marketplace. 
Heavily contaminated sites posed for 
redevelopment have ample but smaller 
market interest. Quota share arrangements 
provide most limits for complex placements. 

Availability of limits is expected to increase for 
shorter term placements — five years or less, for 
example. Arranging higher limits for long term 
placements will become increasingly difficult. 

Retentions have remained generally 
static. Less challenging risks have smaller 
retentions. More complex remediation and 
redevelopment risks are north of $100,000 
per pollution event. 

Less environmentally exposed risks are not seeing 
changes in retentions. Other more complex risks 
such as redevelopments, are being challenged by 
insurers to accept higher retentions. We expect 
increases in mold retentions across the board.

We saw significant tightening in coverage 
associated with emerging contaminants 
such as PFAS. In some cases, we are 
seeing broad exclusions based solely on 
geographic location.

Handling remediation coverage knowns vs. 
unknowns and crafting coverage accordingly is 
becoming increasingly more difficult. We expect 
to see increasing focus on excluding all expenses 
within the boundaries of remedial action work 
plans. Broader coverage remains for purchasers 
of brownfields. COVD-19 created much coverage 
angst and continues to do so from a third-party 
liability and business interruption perspective. 

No new carriers have entered or exited the 
PLL marketplace, however, there continues to 
be movement of talent between carriers. 

No significant changes forecasted in the next 12 
months. 

Mold claims are on the rise as people 
continue to re-occupy buildings. There 
is continued pressure on emerging 
contaminants as states are setting their own 
regulations. We expect some normalization 
of standards some time in 2022, however, 
we do not anticipate markets giving back 
coverage for these contaminants. Damages to 
the environment and environmental justice 
initiatives are trending upward.

Water-borne illnesses from aging infrastructure/
settlement is expected to lead to more prevalent 
mold and legionella complaints. Vapor exposure 
due to improper or inadequate venting creates 
third party exposure for owners of real estate which 
in turn could lead to workers comp subrogation 
claims for injured employees. Litigation costs are 
increasing.

PRICING

LIMITS

RETENTIONS

COVERAGE

CARRIER

CLAIMS

5% to 10% 5% to 10%
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Legal Practice 
Lawyers’ Professional, Cyber, Employment Practices, Management Lines (D&O, Fiduciary and Crime)

Legal Practice – 2021 Year in Review

Lines of business particular to the practice and the business 
of law have been somewhat volatile over 2021. While the 
overall market for Lawyers’ Professional Liability (LPL) was 
stable to slightly up, cyber and employment practices liability 
saw significant adjustments. 

Lawyers’ Professional – The LPL market remained relatively 
stable in 2021 with pricing largely dependent on specific 
risk factors, including size of firm, geography and areas 
of specialization. Carrier partners are reporting book-
wide rate increases between 5% – 10%, with our clients 
averaging about a 4% increase. Smaller firms are enjoying 
mostly stable rates with middle market and larger firms 
seeing increases. Certain areas of practice are seeing 
more significant rate increases, including estate probate 
and family law practitioners. Many carriers are putting an 
increased emphasis on firm revenues to determine pricing 
and retentions, instead of relying solely on headcount 
to determine rate. Excess pricing remains competitive, 
especially with increased capacity in the market space. 

Risk capacity remained steady, with few carriers willing to offer 
more than $5M primary limits on any one firm. Market capacity 
has increased as new MGAs and carriers entered the LPL space: 
Munich Re, Bowhead, K2, Capitol Specialty and Vanguard are 
the latest to enter. Deductibles have seen upward pressure and 
carriers are starting to require higher deductibles especially for 
firms in the middle and larger market space.

Terms and conditions remained relatively steady. Carriers 
continued to add supplemental “value add” coverages such as 
subpoena coverage, crisis management, pre-claims assistance 
and privacy coverage. Some carriers are beginning to exclude 
social and engineering silent cyber, making the coordination of 
E&O and cyber coverages more important than ever. 

Claims counts among carrier partners remained lower than 
normal due to the slow down in litigation and transactional 
services but concerns about severity and future frequency 
as a result of COVID-19 and economic slowdown are driving 
underwriter concern. 

Cyber for Law Firms – As with the broader cyber market, the 
cyber market for law firms continues to harden with prices 
increases ranging from 30% - 40% to over 200%. Higher price 
increases should be expected in firms that handle higher than 
average amounts of personally identifiable information (“PII”) 
or information protected by HIPAA, as well as firms that have 
had breaches or ransomware claims in the past. Increased 
ransomware claims and breaches targeting law firms have 
made this a less attractive class historically. Underwriting has 
become stricter as most carriers are requiring multi-factor 
authentication and offline back-up systems with limited 
personnel access. Increased deductibles and lower available 
limits are also common. 

Employment Practices for Law Firms – Law firms are also seeing 
increased rates in employment practices liability insurance 
ranging from 20% - 30%. This is being driven by concerns 
over COVID-19 related claims, vaccination requirements and 
return to work policies. There continues to be an uptick in 
claims relating to gender discrimination and pay equity in 
the law firm space. Reduced limits on primary, particularly 
in historically problematic states such as CA, NY and NJ, are 
common. Increased deductibles are often common in these 
states as well. 

Other Management Lines for Law Firms (D&O, Fiduciary and 
Crime) – Claims relating to COVID-19, vaccination requirements, 
work-for-home continue to increase, driving pricing in all these 
lines higher. Limits and retention structures are being closely 
monitored to insure sharing of the risk. Social engineering and 
business email compromise are also generating claims activity 
in these segments. Pricing increases are ranging from 20% - 30%.

Legal Practice – 2022 Outlook

Lawyers’ Professional – The lawyers’ professional liability 
market will likely continue to see price increases in the 5% 
- 10% range for 2022, with deviations continuing for larger 
firms, firms with claims issues and certain areas of practice 
likely to be impacted by worsening economic conditions. 
Price increases will likely be mitigated by the entry of 
additional market participants in the lines of business. Limit 
availability will remain steady, but we expect there to be 
continued pressure on the size of deductibles, particularly 
for middle market and larger firms. Expect added exclusions 
addressing silent cyber exposures and more exclusions and/
or sublimits for social engineering claims. 

Cyber for Law Firms – As law firms increasingly become targets 
for hackers, expect price increases to continue in the 30%  - 
50% and higher range. Increased focus on comprehensive 
underwriting information and risk mitigation techniques will 
continue, with appropriate back-up systems and multifactor 
authentication requirements. Deductibles are likely to 
continue to increase and limit availability will decrease, 
especially for middle market and larger firms.

Employment Practices for Law Firms – Insurers are expecting 
increases in claims relating to COVID-19, vaccination 
requirements, return to work policies and pay inequity. This 
will cause prices for law firm buyers to continue to rise – 
likely between 20% - 30% in 2022. Increased deductibles and 
decreased limit availability are also expected.

Other Management Lines for Law Firms (D&O, Fiduciary and 
Crime) – We expect pricing increases to mitigate slightly 
but continue in the 10% - 20% range as claims frequency 
continues to climb related to COVID-19, work from home and 
cyber-related issues. 
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Lawyers’ Professional Liability (E&O)

METRICS
Q4 2021

YOY CHANGE
Q4 2021

COMMENTARY
12 MONTH 
FORECAST

12 MONTH FORECAST
COMMENTARY

Overall pricing for law firms is up for 2021, but 
varies greatly depending on the size, location 
and specialty of the firm. Small firms may see 
flat to slight increases, where middle market 
are seeing 5% to 10% increases. Larger firms 
who do not specialize or specialize in higher 
risk areas of practice such as estate probate 
and trust, collection, high end corporate and 
family law are seeing even greater increases. 

Pricing is expected to continue to rise in specified 
segments due to expected increases in claims 
activity. Some pricing increases could be mitigated, 
particularly in the excess markets with carriers 
entering the line of business.

Most carriers are capping primary limits at 
$5M, with a few still willing to offer $10M. 
Quota share options continue to rise in 
popularity. Excess limits are still widely 
available up to $10M in capacity, depending 
on attachment point.

A conservative approach to primary limits is 
expected to continue and the increased utilization 
of quota shares to manage insurer risk. 

Carriers have increasingly focused on 
matching the size of the retention with 
revenues and size of firm, particularly in the 
middle market to large firm space. 

More carriers are expected to shift their focus to 
revenue and attorney count to determine adequate 
retention for firms. 

Coverage remained relatively stable 
throughout 2021. Some increased add-in 
coverages with low sublimits (subpoena, crisis 
management) are becoming standard. 

Increased exclusions related to silent cyber and 
social engineering are expected as these claims 
continue to rise. 

No significant carrier exits from the line with 
a few new carriers/MGAs entering the space. 
The market is still heavily dominated by CNA 
and a few other carriers. 

Many carriers which entered the market to take 
advantage of hardening cyber and D&O prices are 
beginning to explore professional lines. We expect 
more carriers to enter this segment in 2022. 

Severity of claims continues to rise driven by 
higher defense costs and larger deals with 
more sophisticated clients. Frequency has 
stabilized or decreased due to the slow down 
in litigation and related areas. 

Carriers are expecting an increase in the number 
of claims as a result of COVID-19 and economic 
downturn. Severity of claims is expected to 
continue to increase. 

PRICING

LIMITS

RETENTIONS

COVERAGE

CARRIER

CLAIMS

5% to 10% 5% to 20%

Cyber for Law Firms

METRICS
Q4 2021

YOY CHANGE
Q4 2021

COMMENTARY
12 MONTH 
FORECAST

12 MONTH FORECAST
COMMENTARY

As law firms were increasingly targeted by 
hackers and those seeking ransoms, rates 
increased substantially to account for the 
increased exposure.

Pricing is likely to continue to increase due 
to increases in claims activity and historically 
inadequate pricing as compared to exposures.

Many insurers decreased limits available on 
primary or refused to increase limits to meet 
law firm demands. This resulted in the need 
for more participants to meet client demand 
for limits. 

We expect insurers to continue to manage limit 
capacity, particularly on primary.

Retentions for all size firms saw some pressure 
in 2021, particularly when firms lack requisite 
controls or have experienced claims activity.

Retentions will continue to rise, as well as 
requirements for co-insurance or other risk sharing 
techniques. 

Ransomware coverage is closely scrutinized 
and often sublimited or eliminated. MFA is a 
standard requirement for coverage and firms 
unwilling or unable to implement will see 
reduced coverage.

Continued mandatory requirements for MFA 
and back-up systems expected for all size 
firms. Decreased availability of ransomware 
coverage expected. 

Underwriting guidelines tightening and 
reduced carrier appetite for the class of 
business was common as activity targeting 
law firms became more common. 

Expect continued emphasis on minimum 
requirements for data security and cyber controls. 
Law firms are expected to become a less desirable 
class of business as cyber carriers continue to 
tighten underwriting guidelines and requirements.

Increased ransomware and social engineering 
claims against law firms continue to become 
public. Several hacking incidents involving 
large firms heightened concern about 
increased claims.

Claims activity is expected to continue to increase 
and cost of investigation and remediation is 
expected to continue to rise.

PRICING

LIMITS

RETENTIONS

COVERAGE

CARRIER

CLAIMS

30% to 100% 30% to 50%
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Employment Practices for Law Firms

METRICS
Q4 2021

YOY CHANGE
Q4 2021

COMMENTARY
12 MONTH 
FORECAST

12 MONTH FORECAST
COMMENTARY

COVID-19 concerns, including issues 
respecting vaccination requirements 
and return to work is driving rates higher. 
High profile wage disparity and gender 
discrimination claims specifically impacted 
law firm pricing.

Depending on actual claims development, rate 
increases may stabilize or even decrease as 2022 
matures. The market is likely to remain uncertain. 

Many carriers are reducing limits available 
due to on-going severity concerns.

Continued management of limits and added 
challenge of placing larger towers as more insurers 
limit their appetite for law firm coverage. 

Retentions are increasing, particularly in 
difficult geographies (CA, NY and NJ).

Retentions are likely to continue to increase as 
claims severity rises. 

Carriers without specific law firm targeted 
forms are pulling back on coverages such as 
failure to make partner. Other restrictions in 
coverage, including sublimits for wage and 
hour claims are becoming more prevalent. 

Continued focus on reducing or eliminating 
coverage for trending loss leaders. 

Shifts in capacity are expected as carriers 
become more conservative about providing 
specific coverages for law firms. Loss of 
American Bar Association endorsement may 
narrow Chubb’s leadership in line of business.

Move of American Bar Association endorsement 
may mitigate some decrease in capacity/
availability of coverage. However, we expect 
carriers to continue to monitor profitability of 
line of business closely.

Claims frequency and severity are on the rise 
as firm’s struggle with return to work issues 
and historical gender/racial disparity.

Return to work and accompanying policies and 
procedures are expected to result in increase of 
EEOC matters and related claims. 

PRICING

LIMITS

RETENTIONS

COVERAGE

CARRIER

CLAIMS

20% to 30% 10% to 30%

Management Lines for Law Firms (D&O, Fiduciary and Crime)

METRICS
Q4 2021

YOY CHANGE
Q4 2021

COMMENTARY
12 MONTH 
FORECAST

12 MONTH FORECAST
COMMENTARY

Pricing increases in these lines of business 
have begun to stabilize but concerns still 
remain due to COVID-19 issues, work from 
home and cyber-related events.

Primary rates should continue to stabilize as 
adjustments were previously made. Economic 
conditions could push rates further upward. 

Insurers have focused on managing limits 
capacity and ventilating exposures in the 
large law firm segment, which is where we 
see most of the demand for these coverages.

No change in limits expected after previous 
adjustments – though we may see more 
implementation of sublimits in certain areas. 

Carriers continue to monitor retention 
adequacy and take corrective action where 
needed, particularly where employee 
count is high and policies/procedures not 
fully implemented.

Retentions will continue to be monitored 
particularly where there are past claims or policies/
processes inadequate.

D&O for law firms remains stable and 
adjustments that were made post Dewey 
failure are common. Still some adjustments 
being made in fiduciary and crime where 
sublimits and exclusions are being implement 
to address increase in claims related to work 
from home/cyber security and excessive fee 
litigation (fiduciary). 

Coverage expansion not anticipated.

Market has remained relatively stable in 2021 
with no real shifts in participants or appetites.

Market is expected to remained relatively stable 
with no real shifts in participants or appetites.

COVID-19, return to work and cyber activity 
have resulted in increase claims counts and 
severity in these lines. 

Severity expected to increase in these lines as 
projected settlements and related defense costs 
expected to rise.

PRICING

LIMITS

RETENTIONS

COVERAGE

CARRIER

CLAIMS

10% to 30% 10% to 30%
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Life Sciences – Q4 Summary 

The life science product liability market remains consistent. 
With several new insurers entering the life science space 
over the past few years, options for the insured in both 
limits and product offerings have increased, thereby, the 
pricing for this area of coverage remains steady. Renewal 
rates continue to be stable, with declines of 10% or more 
for the larger life science companies when competition is 
brought into the renewal process. There is ample capacity 
and competition for both primary and excess layers in the 
domestic market, with a handful of aggressive London 
syndicates entering the market. 
 
Product recall capacity continues to be an issue, especially 
for invasive medical products, pharmaceuticals and 
nutraceuticals. The potential for limits losses is too great for 
some carriers to want to participate in this space. 
 
Product liability continues to be the most common legal 
and reputational risk for life sciences companies. Lawyers 
are increasingly focusing on finding the next big multi-
plaintiff litigation event. Regarding litigation: due to the 
rapid industry response to vaccine development and other 
COVID-19 therapies, there may be an emerging tendency for 
juries to be more sympathetic to life science companies.
 
More than half of US states have legalized some form of medical 
or recreational marijuana, and the demand for cannabis 
insurance is increasing dramatically. State and federal status 
remains divided making it difficult for businesses to receive 
inclusive, affordable coverage. 

New policies cannot come soon enough for cannabis business 
owners, who say coverage is often hard to find and expensive. 
Premiums for dispensaries are sometimes 20% to 30% higher 
than what ordinary retail business would pay and types of 
vehicle coverage can cost four or five times more. 

Life Sciences – 2021 Year in Review

This past year saw many significant changes in the life 
sciences space and how it operates mainly due to the industry 
response to COVID-19. There has been an accelerated digital 
transformation of the pharma sector by several years, as 
companies have had to adapt to the pandemic. The life 
sciences space saw agility, increased speed to market and 
greater efficiencies. While the sector average for a new 
drug development and review is 8.2 years, the three novel 
COVID-19 vaccines were developed, tested and authorized 
in less than a year.

Supply chain has been a consistent issue for life science 
clients during 2021. Inability to get ingredients and finished 
products to their destination has slowed production and 
hampered revenues. As a result, companies are reassessing and 
challenging their previous processes to enhance efficiencies. 

Overall, capacity has remained stable for 2021, with carriers 
still willing to offer high limits and increase their capacity 
up the tower. Carriers have not asked insureds to retain 
more risk for the most part, except for certain high hazard 
risks (i.e., orthopedic implants, opioids and other litigated 
classes). Most have several insurers willing to offer coverage.

Life science product liability insurers in the US have been 
brought into more traditional healthcare liability claims, like 
medical malpractice, as of late. With the limits of the current 
policy held by the facility or provider being lower than the 
damages desired, the manufacturer is being brought into 
litigation to address the higher damage awards.

Life Sciences
Product Liability

Life Sciences – 2022 Outlook

In 2022, the life sciences industry will continue to experience 
high-volume growth and new scientific and operational 
opportunities. The industry will also face increased 
competition as the economy recovers. Life science companies 
have had to adapt and become more agile during the 
pandemic, which has opened the door to new and different 
ways of conducting business and getting products out to 
market. Companies are looking at innovative partnerships to 
grow and excel in this area. 

One result is a change in the clinical trial landscape. Companies 
are moving towards virtual trials and remote monitoring to 
involve more patients into their studies via telemedicine and 
mobile health care. Digitizing trials results will minimize costs, 
maximize efficiency and reduce the likelihood of delay. 

Capacity availability will be an area to pay attention to in 
2022. Some insurers have started to reduce their limit 
offerings for the higher risk business, sometimes going from 
$20 million to $10 million, or $10 million to $5 million. Though 
there is ample capacity available in today’s marketplace for 
life science companies to adequately complete coverage 
towers, 2022 could see increasing premiums, similar to what 
has been experienced in the broader casualty marketplace 
outside of life sciences. More carriers and new MGAs 
specializing in different aspects of life science, such as 
cannabis, are expected to enter the space which could help 
with capacity issues and pricing.
 
Supply chain will continue to be an issue in 2022 as it 
becomes more complex. COVID-19 continues to impact 
global resources and insurers have had to respond with 
various forms of coverage for unknown risks, such as 
contingent business interruption and inventory at third-
party locations. A few insurers are creatively offering a small 
sublimit for “delays,” but not nearly enough to cover the true 
exposure. In 2022 we will continue to see carriers expand 
coverage where they can and look for new ways to help 
clients in this ever-changing pandemic environment.
 
We expect to see some form of federal legalization for 
cannabis in 2022, and that could send insurance sales to 
cannabis businesses to more than $3 billion over the next 
five years, if the industry were insured like normal businesses.
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METRICS
Q4 2021

YOY CHANGE
Q4 2021

COMMENTARY
12 MONTH 
FORECAST

12 MONTH FORECAST
COMMENTARY

Pricing has continued to remained 
static. Most classes will see flat or small rate 
increases at renewal. 

Most markets will continue to offer competitive 
premiums for renewal business. New business 
will be competitive with new carriers and MGA’s 
looking to offer more options for this line of 
coverage. 

Client demand for higher limits exists and 
continues to develop in this pandemic 
and post pandemic environment. There is 
ample limit available for most risks in this 
marketplace for these types of risks.

We expect limit and capacity to remain strong 
as product liability coverage remains desirable 
for carriers. 

Retentions have remained static for the most 
part. They continue to follow the risk appetite, 
adjusting only for loss history. 

We anticipate retentions to remain stable, and 
we expect current trends to continue for the 
next 12 months.

Coverage remains broad and flexible; reacting 
to the various ways insureds have had to 
respond to the pandemic. 

Availability of relatively broad coverage will 
continue to be accessible over the course of the 
next 12 months.

New carriers and MGAs have entered the 
space with a focus on certain subsegments 
of the industry. This is keeping premium 
competitive and offering insureds more 
solutions for their insurance needs. 

No significant changes for the next 12 months.

Claims activity continues to be flat for Q4. 
Large class actions will continue to be a threat 
to life science accounts with large settlements 
driving litigation. 

0% to 5%0% to 5%

Product Liability
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Management & Professional Liability
Public Company D&O, Private and Not for Profit Company D&O, General Partnership, SPAC, Fiduciary, 
Employment Practices, Cyber, Licensed Professionals, Tech E&O, Misc. Professional

Management & Professional Liability – 
Q4 Summary

Individual product line claims trends within the management 
and professional liability market continued to have mixed 
results. As we started to see in the third quarter, client 
differentiation remained key to offset the effects of the cyber 
hard market and take advantage of the stabilizing D&O 
market. Carrier focus continues to be on industry, financials, 
loss history, risk mitigation and corporate governance. 
Pricing adjustments are being made directly in response to 
events related to COVID-19, industry sector, financials, cash 
burn and regulatory environmental factors. 

Three key trends we saw in Q4 2021 in the management and 
professional liability line of business are as follows:

• While D&O rate increases did continue in the fourth 
quarter they are starting to stabilize and the increases we 
did see have decelerated considerably from Q4 2020 and 
moderately from Q3 2021.

• Fiduciary liability rates are up 5% to 35%+ driven by 
excessive fee litigation. Insurance carriers are focused on 
plans with assets greater than $100M where previously 
the threshold was much higher. ESOPs will see even 
greater rate increases along with those that have 
challenged risk profiles. 

• The cyber market continued to be quite challenged 
in the fourth quarter of 2021. Capacity management 
continues to be the theme for all carriers that write this 
business. Significant pricing and retention increases 
coupled with coverage pull backs, continued to be the 
trend in the quarter.

The D&O marketplace continued to show signs of stabilization. 
In  the privately held and not-for-profit company space, we 
saw the annual rate range from flat to 15% compared to 

the 5% to 20% in Q3 2021. Carriers for the most part have 
achieved their limit management/rightsizing goals and we 
anticipate insurance limits remaining relatively consistent on 
a go-forward basis. The carriers continue to monitor retention 
levels and adjust those on an account-by-account basis. 

Public company D&O is experiencing a greater level of capacity 
inflow than the private company space which has brought 
our rate forecast down to annual average rate increases of 
flat to 15% compared to 10% - 20% in the prior quarter. As 
mentioned, we continue to see signs of rate stabilization and 
for policyholders with highly favorable risk profiles, flat to 
single digit increases was the trend in the 4th quarter.  While 
rare, we also saw a few decreases.

The GPL market began to show signs of stabilizing in late Q3 
but remains in a hardened state. Primary and excess pricing 
has increased 15% - 25% versus Q4 2020. Capacity still remains 
strong within the GPL marketplace. The market of insurers 
willing to write primary is still limited but broad enough to 
generate steady competition. Insurers continue to push 
to maintain strict capacity management and are generally 
unwilling to offer more than $5M on new programs. Existing 
towers are able to maintain $10M tranches. Portfolio related 
litigation arising to the fund level continues to be the main 
driver of claims frequency and severity for GPs, specifically 
PortCo bankruptcies. Employment practices claims continue 
to be prevalent with settlements on the rise given how highly 
compensated many employees are within the sector.

An increase in the frequency of securities class action litigation 
against SPACs has caused the market to harden further after 
showing signs of stabilizing in Q3. Pricing for Side A and Full 
Cover D&O has increased 10% - 20% versus Q3, however, 
teams focused on Asia, emerging markets and targets in the 
tech sector are seeing above average rates. The excess layers 
are beginning to show signs of diminished rate pressure due 
in part to an increase in excess only market capacity. 



412021 Fourth Quarter Overview   |   40   |   2021 Fourth Quarter Overview

Cyber claims continue to increase in frequency and severity 
causing carriers to increase rate needs across all industries 
(with the biggest swings affecting the following industries: 
municipalities, technology, healthcare, education and 
manufacturing). Further, with loss size continuing to increase, 
excess carriers continue to increase rate need faster than 
primary. Increases were typically between 100% and 300%.

Management & Professional Liability – 
2021 Year in Review

2021 presents a mixed reality. D&O has seen considerable 
improvement from the start of the year. Premium rate 
increases on both primary and excess D&O layers have 
stabilized. For strong risk profiles, modest increases were the 
norm in the 4th quarter of 2021. EPL and Crime have remained 
relatively stable while Fiduciary liability continues to be a line 
of business that is challenged due to continued “excessive 
fee” litigation. Cyber and Tech E&O are in a hard market that 
is not expected to soften anytime soon - we continue to see 
significant premium and retention increases, a pull-back in 
terms and conditions and disciplined limits management. 
Client differentiation remains key to beating the average 
market outcomes with a focus on industry, financials and 
governance all driving those results. Focused underwriting 
meetings will remain key for 2022.

Three key current events that impacted the Management and 
Professional Liability marketplace in 2021 are as follows:

• Resurgence and Uncertainty of COVID-19 – The Delta/ 
Omicron variant of COVID-19 reversed the forward 
progress of return-to-work trends and the broader 
reopening of our local and global economies. When will 
get back to the so-called new normal? This uncertainty 
begets uncertainty in the management & professional 
liability lines of business.

• Inflationary Pressures continue across a broad spectrum 
of industries and the impact on the personal consumer 
and corporate buyers.

• Increased Ransomware/Extortion events and the severity 
of privacy related claims has continued to add fuel to 
the cyber and technology E&O market hardening at an 
exponential rate with no near-term relief in sight. 

In the privately held and not for profit company space, 
D&O carriers have spent the last two years managing limit 
deployment (lowering their limits) and we believe that most 
of the portfolio is now corrected for the majority of these 
carriers. This led to greater stability and predictability on the 
non-cyber product lines renewals in 2021. Public company 
D&O insurance experienced a greater level of capacity 
inflow in 2021 than the private company and not for profit 
segments which has helped mitigate the pricing increases 
throughout the year. Given the new entrants, coupled with 
lower federal class action filings, the public D&O segment 
showed signs of rate stabilization and, in highly favorable 
risk profiles, flat to single digit increases. In a few rare 
exceptions, we have seen decreases. 

The GPL market showed signs of stabilizing but remained in 
a hardened state with primary and excess pricing increasing 
20%-30% on average versus 2020. Capacity still remains 
strong although there is still a limited number of insurers that 
are willing to write primary GPL. Retentions and coverage 
have remained stable with regulatory investigations coverage 
being a key item for insureds as the SEC increases its focus 
on disclosures of investment risks and conflicts of interest, 
fees and expenses, liquidity, valuation of assets, and controls 
around material non-public information for alternative asset 
managers. Portfolio company related litigation arising to the 
fund level continued to be the main driver of claims frequency 
and severity for GPs, specifically PortCo bankruptcies. 
Employment practices claims continued to be prevalent with 
settlements on the rise given how highly compensated many 
employees are within the sector.

After a significant spike in D&O rates at the beginning of 2021, 
the SPAC D&O market continued to harden throughout the 
year with rates increasing 10% – 20% each quarter. Excess 
layers began to show signs of diminished rate pressure due 
in part to an increase in excess only market capacity while the 
primary market for SPAC D&O remains very tight. In the first 
edition of our SPAC Securities Litigation Update we identified 
that nearly 20% of all De-SPACs that closed in 2020 ended up 
seeing 10b-5 securities fraud litigation somewhat justifying 
the hesitancy of carriers to enter the market. The SEC, short 
sellers and the plaintiffs’ bar continue to focus on the forward 
looking statements and representations made within SPAC 
proxy filings which will likely lead to further increases in 
litigation frequency. 

Fiduciary liability continues to see excessive fee litigation 
and even with strong governance around this exposure most 
markets still require a substantial retention ($1 million to $5 
million) usually based on plan asset size for this specific exposure. 
Premium increases were seen as a result of this litigation.

In employment practices liability, COVID-19 related claims 
increased and we expect this trend to continue. Industry, 
employee count and corporate governance are the key 
underwriting criteria in this line of business.

In cyber, the continued claims activity in 2020 and 2021 
has caused carriers to reduce their capacity, increase their 
rates and sublimit or eliminate certain coverages. Increases 
were typically anywhere from 50% to 150% on average. 
Ransomware, systemic risks and coverage restrictions were 
key issues for 2021. Of these three, ransomware continues 
to dominate the headlines and has been the biggest 
contribution to insurance carriers’ collective loss ratios. The 
sizeable increase in ransomware claims has caused insurers to 
reassess how they underwrite cyber clients. A client’s ability 
to procure cyber coverage is now heavily based on the cyber 
controls implemented across the company’s network. Clients 
that want to mitigate market increases and/or have access to 
comprehensive coverage need to ensure key cyber controls 
are in place such as multifactor authentication, endpoint 
detection and response, emailing filtering tools, privileged 
access management, as well as having detailed action plans 
for employee training and threat response. 

Lastly, media liability and wrongful collection coverage, 
which are often covered in a cyber policy, has seen a spike 
in large settlement actions. With continued settlements and 
litigation expected in the future, insureds should expect to 
see further restriction of coverages in these areas. 

Management & Professional Liability – 
2022 Outlook

For 2022 we expect the same favorable trends we saw in the 
fourth quarter of 2021 to continue. The D&O line of business 
will continue to improve unless the risk profile is challenged. 
We are not declaring victory, but we predict the increases seen 
in 2020 and 2021 will be considerably reduced. We may even 
see some flat and decreases for strong risk profiles in 2022. 
Cyber and technology E&O will continue to be challenged. 

In the privately held and not for profit company space, we 
anticipate flat to 15% D&O rates for the first half of 2022. We 
don’t foresee any significant retention movement nor any 
radical changes to terms and conditions. 

Public company D&O insurance will continue to benefit from 
the additional capacity that entered the market in 2020 and 
2021. D&O is a supply and demand product line. With more 
suppliers of capital and with federal securities class action 
filings improving over the past two years meaning less of them, 
we expect better pricing outcomes as competition intensifies.

We do anticipate insurance limits remaining relatively 
consistent on a go-forward basis in 2022. The insurance 
carriers continue to monitor retention levels and terms and 
conditions will adjust those on an account-by-account basis 
depending on risk profile of the buyer.

In the GPL/ Private Equity world, given the SEC’s focus on the 
alternative asset manager space, we expect the frequency of 
regulatory investigations to increase in 2022. This, coupled 
with issues within many portfolio’s as a result of COVID-19 and 
the increased prevalence of employment practices related 
claims, could cause the GPL insurance market to tighten 
further in 2022. We don’t anticipate any material changes to 
primary capacity, however a number of new insurers have 
entered the space in 2021 as excess only markets putting 
pressure on excess rates. We expect retentions and coverage 
to remain stable for those insureds with no major changes to 
their risk profile. 

SPACs, and the forward looking statements they make as 
a part of their proposed business combinations, are a key 
focus of the SEC under the leadership of Gary Gensler. In 
a speech delivered to the Healthy Markets Association 
on December 9, 2021, Gensler laid out his agenda for the 
future of the SPAC market stating that he would focus on 
information asymmetries, misleading information and fraud, 
and mitigating conflicts of interest as it relates to proposed 
business combinations. We expect that this scrutiny, along 
with that from the plaintiffs bar and short sellers, will lead 
to increased frequency of securities class action claims and 
regulatory investigations naming SPAC directors and officers 
as defendants. As a result of this we expect that D&O rates will 
continue to rise for SPAC sponsors as the primary and excess 
markets remain tight globally. As noted in our 2021 recap, 
nearly 20% of SPACs that closed their business combination 
in 2020 have been the subject of securities fraud litigation 
and we expect that trend to continue, if not become more 
severe, for those deals that closed this year.
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With stability returning to some product lines and the 
challenges expected in cyber, a key focus for 2022, will 
not just be on the product and market but also the people 
aspect of the business. Insurance carriers are experiencing 
a rotation of talent within the industry, a struggle to recruit 
and retain the next underwriting classes and submission flow 
that is higher than average. Relationships matter at both the 
senior leadership level as well as on the underwriting trading 
floor and clients and market participants that invest in these 
relationships will continue to beat overall market outcomes.

The year ahead will pose new challenges in several areas 
of E&O. We’ll continue to see rising prices throughout the 
year on tech E&O which is expected to level off after the 
next renewal cycle. After the 2022 renewal, clients will see 
their new premium and retention baseline for tech/cyber, 
varying for claims frequency, severity and new unforeseen 
targeted classes. Cyber criminals are not slowing down and 
as we just saw with the Log4j, new vulnerabilities are being 
uncovered every day. We should expect tech E&O pricing to 
range anywhere from $35,000 per million dollars of limit to 
upwards of $100,000 per million dollars based on industry 
class. Healthcare (telehealth), cloud storage, digital assets and 
managed service providers are the tougher classes to insure. 
As 2021 held the requirement for MFA, new asks will be made 
for 2022 such as end of life software/hardware segregation 
and new mandatory patching requirements. 

We will see media liability business sustain large increases 
in both premium and retention. The second half of 2021 saw 
large claims stemming from online content and new software 
that enables a user to scan the internet for IP infringement 
24/7. This claims usually result in a cease and desist but 
have also gone into the millions for repeat offenders. Music 
infringement is the big dollar driver on this product. 

Bodily injury and property damage will be removed from 
most carriers’ E&O forms, regardless of industry, either by 
endorsement or newly developed forms for 2022. Contingent 
business interruption will see reductions in limit along with 
higher waiting periods in some cases. 

Other areas of E&O will continue to see slight increases of 5% 
to 15% for the next renewal. These classes are miscellaneous 
professional, smaller licensed professionals such as 
accountants and allied medical professionals. 

METRICS
Q4 2021

YOY CHANGE
Q4 2021

COMMENTARY
12 MONTH 
FORECAST

12 MONTH FORECAST
COMMENTARY

The market shows signs of stabilization 
but remains in a hardened state. Market 
conditions continue to support 10% - 20% 
primary rate increases. Excess layers are 
beginning to show signs of diminished rate 
pressure due in part to an increase in excess 
only market capacity. IPO renewals will 
continue to be more challenging versus the 
traditional public company renewal.

We expect little to no deviation in the primary rates 
for 2022 except for highly favorable risk profiles. 
Primary underwriters continue to evaluate risk with 
a post pandemic view and are taking a measured 
approach in response to other economic, political 
volatility and regulatory factors. Environmental, Social 
and Governance (ESG) will continue to play a large 
part in the underwriting of policyholders.  Those 
policyholders with strong ESG will ultimately have 
better outcomes. 

Insurers continue to push capacity 
management initiatives, especially on difficult 
risk profiles, IPOs and SPACs.

Carriers have been reducing their average limits 
deployed for over two years and we anticipate a 
stabilization over the next 12 months. 

Carriers will continue to require greater 
commitment and assumption of risk 
by clients by increasing the self insured 
retention levels. 

We expect to see a flattening out of retention 
increases as the carriers complete the 24 
month cycle of book correction on their 
existing portfolios. 

Breadth of coverage is stable in comparison 
to prior year and quarters. 

Subject to an unexpected event driven occurrences 
we expect the breadth and scope of coverage to 
remain unchanged. 

Capacity continues to enter the public D&O 
market which has started to increase the 
creativity of both new and traditional markets.

The entry of new capacity into the excess market 
will result in the introduction or reshuffling of 
carriers onto multi-layered programs. 

We have seen an increase in claims volume, 
particularly in connection with COVID-19 
related impacts on businesses as well as in 
the SPAC space. Social inflation continues 
to make it more costly to defend these 
matters, and plaintiff’s attorneys are 
seeking larger fee awards.

We expect claims volume to increase as there 
are a variety of issues boards must concern 
themselves with, including increased SEC 
scrutiny, new regulations in the Insider Trading 
Prohibition Act, increased focus on ESG and 
board diversity. The plaintiff’s bar has been very 
opportunistic in these areas. 

0% to 15% 0% to 15%

Public Company Directors & Officers Liability 

PRICING

LIMITS

RETENTIONS

COVERAGE

CARRIER

CLAIMS



452021 Fourth Quarter Overview   |   44   |   2021 Fourth Quarter Overview

0% to 15% 0% to 15%

METRICS
Q4 2021

YOY CHANGE
Q4 2021

COMMENTARY
12 MONTH 
FORECAST

12 MONTH FORECAST
COMMENTARY

The private and not-for-profit company 
sectors continue to show signs of 
stabilization. Pricing adjustments are being 
made directly in response to events related 
to COVID-19, industry sector, capitalization, 
cash burn and regulatory environmental 
factors. Rate increase are ranging between 
flat and 15%. 

Pricing will be consistent with what we have 
seen over the last quarter. There will continue to 
be a larger variability in the renewal outcomes 
in our private and not-for-profit book based on 
individual account risk attribute and the overall 
market.

Insurers continue to manage limit capacity. 
We are seeing some stabilization due to 
corrective action taken over the last 24 
months.

We have not seen reason to believe that limits 
profiles will increase for 2022. 

Carriers continue to monitor the adequacy 
of retention levels across all industry sectors 
which has resulted in increases in retentions.

We expect to see a flattening out of retention 
increases as the carriers complete the 24 month 
cycle of book correction on their existing 
portfolios. 

The retraction of coverage terms is trending 
towards leveling. Portfolio corrections appear 
to be plateauing. 

Trend continues toward maintaining the status 
quo with diminished appetite for coverage 
expansion. 

We continue to see the emergence of new 
market capacity in the private company 
sector as capital is being redirected toward 
downstream client profiles. The post 
pandemic appetite for established business 
with less than $100M in revenues is becoming 
a carrier focus. 

The emergence of new capital will be driven by 
technology and API enablement. We will begin 
to see significant efficiencies and increased 
competition as carriers strive to be first to market 
with technology. 

Claims volume remains flat while defense 
costs and other claims elements are in an 
upward trajectory, which is increasing overall 
claims activity and expense trends. 

Claims costs will continue to rise and claims 
associated with economic impacts of the 
pandemic will increase claims volatility. Larger 
private companies and “unicorns” may attract 
increased SEC scrutiny. 

Private and Not-for-Profit Company Directors and Officers Liability
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The market is beginning to show signs of 
stabilizing but remains in a hardened state. 
Primary and excess pricing has increased 
15% - 25% versus Q4 2020. The excess layers 
are beginning to show signs of diminished 
rate pressure due in part to an increase in 
excess only market capacity. 

We expect little to no deviation in the primary 
and excess rates for the balance of the year 
unless there is adverse regulatory developments. 

Capacity still remains strong within the GPL 
marketplace. The market of insurers willing 
to write primary is still limited but broad 
enough to generate steady competition. 
Insurers continue to push to maintain strict 
capacity management and are generally 
unwilling to offer more than $5M on new 
programs. Existing towers are able to 
maintain $10M tranches. 

We have not seen reason to believe that limits 
profiles are increasing for carriers. 

Retentions have generally remained stable 
year over year with some GPs seeing 
material increases in response to significant 
fundraising or claims activity.

We have not seen reason to believe that 
retentions will increase materially. 

Breadth of coverage is stable in comparison 
to Q4 2020 with a focus on broadening 
regulatory and investigations coverage.

Subject to an unexpected event-driven 
occurrences we expect the breadth and scope 
of coverage to remain unchanged. 

The market of primary insurers in the US 
remains stable. New excess capacity has 
entered the market but has not materially 
impacted pricing.

New capacity is expected to enter the excess 
market which will result in the introduction or 
reshuffling of carriers onto multi-layered programs. 

Portfolio related litigation arising to the 
fund level continues to be the main driver 
of claims frequency and severity for GPs, 
specifically PortCo bankruptcies. Employment 
practices claims continue to be prevalent 
with settlements on the rise given how highly 
compensated many employees are within 
the sector. Gary Gensler’s SEC has followed 
through on his goal of increased scrutiny 
within the alternative asset management 
segment leading to an increase in 
investigations and sweeps.

We expect these claims trends to continue as 
the SEC increases its focus on disclosures of 
investment risks and conflicts of interest, fees 
and expenses, liquidity, valuation of assets, and 
controls around material non-public information. 

General Partnership Liability
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An increase in the frequency of securities 
class action litigation against SPACs has 
caused the market to harden further after 
showing signs of stabilizing in Q3. Pricing for 
Side A and full cover D&O has increased 10% 
- 20% versus Q3, however, teams focused on 
Asia, emerging markets and targets in the 
tech sector are seeing above average rates. 
The excess layers are beginning to show 
signs of diminished rate pressure due in part 
to an increase in excess only market capacity. 

We expect little to no deviation in the primary 
rates for the balance of the year unless there 
is adverse regulatory or securities claims 
developments. Underwriters continue to 
monitor existing securities litigation trends as 
most outstanding material litigation involving 
SPACs has yet to settle. 

There is still capacity in the marketplace 
to support insureds that wish to obtain 
higher than average limits ($10M+). 
Insurers continue to push to maintain strict 
capacity management and are unwilling 
to offer more than $5M on each program. 
The number of carriers willing to provide 
primary limits is fixed. 

We have not seen reason to believe that limits 
profiles are increasing for carriers. 

Retentions for indemnifiable loss and Entity 
Securities Claims have remained stable, 
averaging $5M per claim, while teams 
focused on targets in emerging markets and 
Asia can expect above average retentions.

Subject to an unexpected event driven 
occurrences we expect the breadth and scope 
of coverage to remain unchanged. 

Breadth of coverage is stable in comparison 
to prior year and quarters. 

Subject to an unexpected event driven 
occurrences we expect the breadth and scope 
of coverage to remain unchanged. 

The market of primary insurers in the US and 
London remains very limited with XL, AIG, 
and Beazley writing the majority of primary 
policies. The excess market remains stable. 
Capacity for insured’s domiciled outside of the 
US and Europe, specifically those from Asia, is 
limited given insurers regulatory concerns.

New capacity is expected to enter the excess 
market which will result in the introduction or 
reshuffling of carriers onto multi-layered programs. 

We have seen an increase in claims volume, 
particularly in connection with de-SPAC 
transactions as the SEC, short sellers and 
the plaintiffs bar continue to focus on the 
representations made within SPAC proxy 
filings. 1 in 5 De-SPACs that closed in 
2020 have now seen some form of 10b-5 
securities litigation. Nuisance claims alleging 
inadequate disclosures made in proxy filings 
continue to be prevalent.

We expect claims volume to increase as the 
record number of SPACs that completed an 
IPO in 2020 and 2021 complete their business 
combinations and the SEC continues its scrutiny 
of forward looking statements. 

SPAC
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Fiduciary liability rates are up 5% to 35%+ 
driven by excessive fee litigation. Insurance 
carriers are focused on plans with assets 
greater than $100M where previously the 
threshold was much higher. ESOPs will see 
even greater rate increases along with those 
that have challenged risk profiles.

Markets will continue to monitor developments 
and trends with excessive fee litigation and other 
exposures that are challenging their profitability. 
Size of plan assets is a key factor that will impact 
pricing. ESOPs and those companies with 
challenged risk profiles will continue to see even 
greater rate increases.

Insurers have reduced overall and per-layer 
limits made available for risks across the 
board, even in historically consistent and 
solid client relationships, given the claims 
environment for this line of coverage.

We have not seen reason to believe that limits 
profiles are increasing for carriers. 

Carriers are increasing retentions 
substantially due to the claims environment 
mostly driven by excessive fee litigation. 
Depending on the size of plan assets, 
retentions are often in the high six figure to 
seven figure range for this exposure.

We expect a consistent monitoring of 
regulatory and legal trends resulting in 
retention adjustment to persist throughout the 
year. This will all depend on where the expiring 
retention currently is.

Carriers are trying to reduce their potential 
exposure to these excessive fee and expense 
claims. This is usually attempted or achieved 
by adding a sublimit, separate retention, 
coinsurance and using exclusionary wording 
for these claims.

We expect this trend to continue toward more 
restrictive policy wordings and coverages based 
on all the recent claims activity. 

There is no expectation in the shift in market 
leadership among the carriers.

There is no expectation in the shift in market 
leadership among the carriers.

Given the increase in frequency and severity 
of these excessive fee cases and total 
settlements during the period from 2015 to 
2020 totaling more than $1B, the expected 
total cost of projected settlements is likely 
to increase by hundreds of millions. Legal 
defense costs associated with these lawsuit 
will even further increase the burden. 

Claims volume is expected to continue its steady 
increase. 

Fiduciary Liability
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5% to 35% 0% to 30%
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Employment practices liability has remained 
relatively stable at this time despite the 
pandemic and shutdowns we have faced. 
Concerns over RIF(s) as a result of the 
pandemic and global lockdowns have not 
yet materialized like we initially thought 
might happen. 

Markets will continue to monitor the news and 
trends and will make adjustments accordingly. 
Social and political pressures coupled with 
shifting priorities will create a volatile and 
uncertain market response. 

Insurers have reduced overall and per-layer 
limits made available for risks across the 
board--even in historically consistent and 
solid client relationships. 

We have not seen reason to believe that limits 
profiles are increasing for carriers. 

Carriers are and will continue to make 
adjustment on a state specific basis (NY, NJ, 
CA) primarily influenced by legislation and 
loss trends. 

We expect a consistent monitoring of 
regulatory trends resulting in retention 
adjustment to persist throughout the year. 

Focused event-driven restrictions have been 
introduced (BIPA) in response to COVID-19 
(in IL). Carriers are beginning to present 
uniformity in approach as well as restricting 
the scope of coverage countrywide. 

Trend continues toward more restrictive policy 
wordings and coverages based on state and 
industry segment. 

There is no expectation in the shift in 
market leadership among the carriers. We 
do however expect to see a slight uptick in 
capacity especially with carriers that offer 
EPL as a blended product with the directors 
and officers liability. 

Some developing appetites are likely to emerge 
as insurers being to see opportunity by increase in 
market capacity and technology. 

There has been increased volume in 
connection with employee claims and 
third party discrimination claims. Vaccine 
hesitancy has resulted in some employees 
being suspended or not reinstated, and they 
are challenging these decisions. Defense 
costs and other elements are in an upward 
trajectory, which is increasing overall claims 
activity and expense trends.

Claims volume is expected to continue its 
steady increase. As offices reopen, employees 
may seek accommodations to work remotely, 
which may be in conflict with company plans. 
The new administration is looking to expand 
civil rights protections which may lead to 
increased claims volume. 

Employment Practices Liability
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Cyber claims continue to increase in 
frequency and severity causing carriers to 
increase rate needs across all industries (with 
the biggest swings affecting the following 
industries: municipalities, technology, 
healthcare, education and manufacturing). 
Further, with loss size continuing to increase, 
excess carriers continue to increase rate 
need faster than primary. Increases were 
typically between 100% and 300%.

Ransomware, privacy regulation (e.g., BIPA), and 
supply chain cyber risk continue to be at the 
forefront of claims and actuary concerns. Rates 
are expected to continue to increase throughout 
2022 as more claims are submitted.

Carriers continued to manage their capacity 
to $5M or below across their portfolios. 
Sublimits are becoming more common 
and should be expected especially for 
ransomware and dependent business 
interruption. 

We expect this trend to continue throughout 
2022. Carriers will continue to strategically 
deploy capacity for accounts that maintain 
favorable cyber hygiene. Cyber extortion /
ransomware limits will continue to be 
sublimated with a potential coinsurance. 

Carriers continued to seek retention increases 
on tougher industry classes, companies 
lacking controls, or with claims activity. 
Waiting periods are also rising on the Business 
Interruption coverages. In some instances, 
between 24 and 48 hours. Coinsurance is 
becoming a standard clause for ransomware. 

We expect this trend of increased retentions, 
higher waiting period and coinsurance to 
continue. 

Carriers continued to reduce or exclude 
ransomware coverage when controls are 
less favorable. Carrier scrutiny around media 
liability and regulatory cover for biometric 
related information increased. Carriers 
continue to focus on increased underwriting 
scrutiny and overall cybersecurity controls. 

Trend continues toward more restrictive policy 
wordings and coverages especially around 
ransomware. Clients will need to focus more on 
cyber hygiene controls (particularly MFA, EDR, 
email filtering, secured/tested backups and 
PAM solutions), as well as media and biometric 
information handling to gain coverage.

Continued tightening of underwriting 
guidelines including the mandatory need 
for favorable ransomware responses. 
Coverage will be paired down when 
controls are lacking. MFA and EDR has 
become a critical component in the 
underwriting process. Emergence of several 
new MGA/MGUs in the marketplace which 
could help replace capacity or markets that 
are pulling out of specific industries.

Carriers will emphasize the requirement for 
quality ransomware and cybersecurity controls. 
Use of non-invasive scans (Bitsight, Security 
Scorecard and Cyence) during the underwriting 
process will continue and questions about 
findings/potential issues (i.e. open ports) will need 
to be remediated. Additional questions around 
vendor management, business continuity plans 
and employee training will continue to be part of 
the underwriting process. 

Significant increase in frequency and severity 
of cyber claims, especially ransomware 
continued. Social engineering/financial fraud 
claims continue to target companies in all 
industries. Large ransomware events such as 
those affecting C.N.A., Colonial Pipeline and 
JBS demonstrate the likelihood these attacks 
will continue in all industry classes. 

Cyber claims activity is expected to continue 
to increase. The impact of large/headline 
cyber events will impact carriers capacity 
and underwriting changes well into 2022. 
The continued work from home environment 
and return to work will continue to test cyber 
infrastructure across various industries leading 
to increased claims activity.

Cyber
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100% to 250%
(Minimum)
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Tech E&O continues to see substantial 
increases due to ransomware attacks and 
other cyber breaches. Premiums have 
continued to climb and have reached a 
rate of approximately $35K to $100K + per 
million dollars of coverage for standard 
middle-market business. We have seen 
some classes exceed $250K per mil on 
riskier business. 

MSPs, cloud storage and other platforms 
are finding placement extremely difficult, 
or the pricing is extremely high. 

We anticipate marked increases due to malware/ 
ransomware attacks, especially for tech E&O 
firms and those with cyber coverage on their 
E&O policies. This trend will continue through 
2022. The new baseline should be set on the 
clients 2022 policy year renewal. 
 
For 2022 insured can expect another round of 
increases to get to the new baseline.

Higher than $5M limits are increasingly 
hard to get and towers need to be built 
in $5M increments. Many carriers are 
only doing $1M or $2M primary offers for 
any client with a claim. Ransomware and 
e-crime sublimits are also the norm and 
cannot be bought up in many cases. 

We will continue to see primary limits capped 
at $5M on major accounts and less for primary 
on smaller risks. Capacity will continue running 
low and markets will look to sit much higher on 
towers than their current positions. 

Markets are seeking higher retentions and we 
have seen retentions on renewals as high as 5 
to 10 times expiring. 

Markets continue to seek higher retentions 
from new business as well as in their renewal 
options. Once the adjustments have been 
made, retentions should remain static. Co-
insurance on e-crime, social engineering and 
contingent business interruption will become 
more common.

For Tech E&O, updated security, such as MFA, 
must be evidenced. No MFA = no coverage. 
Companies of all sizes must comply with 
the carrier requested controls. It was more 
difficult to negotiate language options.

New forms, endorsements and complete 
exclusions should be expected from most 
carriers starting with many 1/1 policies forward. 

Many traditional carriers have exited 
the marketplace or changed appetites 
to distance themselves from smaller 
operations that do not have a sophisticated 
tech team. 

We expect to lose some markets as well as gain 
new carriers with greater technology platforms 
for tech. 

MGAs/MGUs will be the answer for 2022 
competition. 

We continue to see claims related to 
malware/ransomware attacks, especially 
targeting tech firms. 

We don’t see this trend flattening and continue 
to watch new and evolved cyber attacks 
happening on a regular basis. Tech firms 
where such attacks shut down their operations 
and effect their customers operations may 
experience a higher rate of E&O claims. 

Tech E&O
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We are beginning to see smaller (1 - 5 
partner) firms get increases at renewal as 
carriers look to pick up some rate. 10% 
increase is the average. Firms with up to 20 
partners will see more modest increases at 
about 5%. 

Med-mal for ancillary medical practices 
(medi-spa, therapists) has had a 20% 
increase on average.

While licensed prof. E&O has been priced 
relatively flat, we saw some decreases 
when thoroughly marketed. 

Markets will continue to offer competitive 
premiums for renewals in most classes with 
slight rate increases continuing. Excess options 
will still be readily available and priced well. 

Fewer CPAs have entered the marketplace in 
2021 resulting in a wider array of services being 
offered by professional accountants. This will 
make carriers raise premiums to cover less 
traditional work being performed. 

Limits offered consistent with the insureds 
assets/revenues. Med-mal will continue 
their mandatory limits. Other classes have 
seen less access to larger primary limit 
offerings.

Primary limits have been capped at $5M for 
most lines, and will continue to be restricted 
with XS options reasonably attainable. Available 
limits unchanged for Med-mal and allied med.

Carriers continue to increase retention levels 
for certain risks. Allied medical is seeing $15K 
average retentions as business consultants 
raised from $5K to $10K & $15K+.

We will see this trend continue through the 
second quarter of 2022 as markets continue 
to seek higher retentions from new business 
as well as in their renewal options. Once the 
adjustments have been made, retentions 
should remain static in the second half.

Coverage terms have remained steady with a 
soft push back on defense outside the limits 
options. 

We expect to see defense costs options 
decrease in availability and policies for larger 
firms will get tougher on subsidiary and 
acquisition activity. We saw lots of M&A activity 
and carriers are not wanting to wait until the 
renewal to pick up premium for additional 
operations. 

There have been changes in appetite on the 
accountants professional marketplace but 
the carriers remain in play. Other areas have 
not seen much activity.

Competition is making up for the recent scarcity of 
markets in certain areas. We expect to continue to 
see new XS appetites entering this year.

Claims activity is on a slight rise as 
professionals continue to work remotely 
and navigate the back to office scheduling. 
Telemedicine claims are on the rise as well as 
misinterpretation of diagnosis and prognosis 
are given/taken.

Claims are expected to rise in severity for 
mismanagement of clients cases and for CPAs 
dealing with PPP loan repayment penalties and 
filings for their clients. 

Licensed Professionals – Accountants / Allied Medical
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Start-up businesses rated higher than in 
recent years. Certain classes of MPL are 
seeing moderate pricing increases, but 
may see slight decreases if marketed at 
renewal. 

We’ll continue to see slight increases in premium 
until technology allows the MPL space to 
automate the underwriting and reduce costs. 

Limits offered consistent with the insureds 
assets/revenues. Outsized limit offerings 
typically needed a third-party contract 
request to be considered. 

We will continue starting to see primary limits 
capped at $5M for many lines, with XS options 
reasonably attainable. 

Small business kept the lower retentions 
and as you move up the revenue scale we 
see more requests from carriers to raise the 
retentions. 

Markets continue to seek higher retentions 
from new business as well as in their renewal 
options. Once the adjustments have been 
made, retentions should remain static.

Coverage remained strong as there is a lot of 
competition in this space at the moment. 

Coverage will continue to be solid and 
competitive. More favorable language will be 
easier to win on the MPL forms.

We have seen more availability in the 
market as carriers seek to write more MPL 
for its profitability. 

We expect more opportunity in this space with 
more entries into the market. 

Claims remained stable and only saw a slight 
uptick with M&A consultants. 

We should see more claims coming in from 
COVID-19 consultants as well as return to office 
safety consultants. 

Misc. Professional Liability – Consultants, Security Advisors, Interior Designers, Etc. 
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1% to 25%+ 1% to 25%+ M&A Risk Solutions – Q4 Summary

The hardening R&W insurance market that persisted 
throughout the first three quarters of 2021 continued and 
intensified in Q4 2021. A yearend increase in R&W submissions 
strained insurer underwriting capacity further, leading to 
steep increases in pricing and tightening coverage position. 
Many insurers reported 60% or higher premium increases as 
compared to just a year ago. 

In late November, some insurers stopped quoting new 2021 
transactions altogether, citing a lack of bandwidth to review 
submissions. Others restricted appetite to certain industry 
classes and deal sizes, making it very difficult to obtain 
coverage for acquisitions of highly-regulated targets and 
targets smaller than $50M in enterprise value. 

M&A Risk Solutions – 2021 Year in Review

2021 was a record year for M&A. Global transaction value 
exceeded $5T for the first time, and the majority of that value 
was attributable to United States M&A deals. This active 
market, coupled with increasing adoption of R&W insurance 
by buyers, resulted in a significant increase in R&W insurance 
submissions and bound policies.

Surging demand for R&W insurance policies, which was 
already stretching R&W insurer resources during Q2 2021 
and Q3 2021, led to further hardening of the R&W insurance 
market in Q4 2021. R&W pricing increased another 10% – 15% 
over Q3 2021 rates and 60% over rates from Q4 2020. 

Insurers were also much more selective about the transactions 
they would choose to quote, making small transactions (below 
$50M of EV) and acquisitions of target companies in highly-
regulated industries, such as financial services and healthcare, 
very difficult to insure in November and December.

M&A Risk Solutions – 2022 Outlook

NFP anticipates a strong M&A market in 2022, despite 
growing concerns about inflation and soaring target 
valuations, and is optimistic that the R&W insurance market 
will be very active as well. 

If the broader M&A market continues at the current pace, it is 
possible that premium rates could remain at Q4 2021 levels 
or even increase further. We think it is more likely, however, 
that premium rates will decrease by 10% – 15% in Q1 2022. 
Further, it is unlikely that rates will return to pre-pandemic 
levels (2.7% – 3.5%) over the course of 2022, unless demand 
for R&W insurance coverage declines steeply. 

Lastly, as we emerge from yearend 2021, we expect to see 
insurers become more active in quoting policies for small 
transactions (below $50M of EV) and acquisitions of target 
companies in highly-regulated industries, such as financial 
services and healthcare.

M&A Risk Solutions
R&W Insurance
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The R&W insurance market continued 
to harden in Q4, as a result of increased 
demand for R&W policies. Pricing for a 
customary policy increased by an additional 
10% to 15% since Q3. 

While pricing over the next 12 months will 
depend on the health of the broader economy 
and M&A market, we expect greater stability and 
a slight reduction in premium cost, relative to Q4. 

There has been no meaningful change to the 
limits being offered by insurers. Most primary 
R&W insurers are able to offer a $30M limit (or 
larger) policy for any particular transaction.

We do not have reason to believe that carrier 
limit profiles will change. 

Initial retentions on R&W policies have 
remained stable at 1% of transaction 
enterprise value for most transactions. 
Lower initial retentions continue to be 
available in larger transactions and in certain 
circumstances. Some insurers have increased 
their minimum retention thresholds for 
smaller transactions. 

We do not have reason to believe that policy 
retentions will change materially. Policy 
retentions have remained stable on R&W 
insurance in recent years.

As a general matter, breadth of coverage 
has been stable in comparison to Q4 2020. 
For target companies in highly-regulated 
industries (including healthcare), some 
insurers have been more selective to quote 
opportunities and have been more rigid in 
requiring deal-specific exclusions or other 
limitations in their quotes.

We do not have reason to believe that policy 
coverage will change materially over the next 
12 months.

Over the past year, several new insurers 
began writing R&W insurance, bringing the 
total number of insurers to 24. 

We are not presently aware of insurers planning to 
enter or leave the R&W insurance market.

Over the past several years, R&W insurance 
claim severity has increased steadily. With 
respect to claim frequency, however, we have 
not observed a clear trend. Some market 
reports suggest a slight increase in claim 
frequency, while others report that frequency 
has not changed materially.

We do not have reason to believe that claims 
volume or severity with change significantly over 
the next 12 months.

60%
-15% to 0%

R&W Insurance
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Casualty – Q4 Summary

There has been little meaningful change or relief in the 
primary general liability marketplace during the final quarter 
of 2021. Markets continue to renew profitable accounts, 
generally still with rate increases — most having shed their 
worst-performing insureds during the last 12 months. Lack 
of competition continues for accounts seeking new insurer 
partners, particularly for hospitality and habitational risks. 
Only the most favorable of risk profiles (newer construction, 
good loss history, superior management practices) garner 
interest from new business underwriters, particularly in this 
final quarter when most insurers have long met 2021 business 
goals. Non-admitted markets continued to often be the 
only option in nonrenewal situations, commanding healthy 
rates paired with bare-bones coverage and often significant 
exclusions. Pockets of competition for commercial real estate 
(retail, office, industrial/warehouse) or with significant workers’ 
compensation premiums have provided the only bright spot. 

Continuing COVID-19 concerns with emerging variants 
(Omicron the latest) have tempered the recovery of the 
hospitality space as far as insurer interest in this sector. 
Financial recovery for insureds continues, with business 
and leisure travel picking up, but alternative use of facilities 
(particularly in large urban centers) still present attractive 
options and insurers are cautious. Incumbent insurers are still 
holding fast to profitable larger and/or upscale hospitality 
accounts, and there has not been a significant recovery of 
robust competition for these risks. 

The habitational market has not improved during the last 
quarter as far as finding competitive markets to challenge 
incumbents, which continue to collect at least modest 
increases on rate at renewals. Frustratingly, incumbent insurers 
continue to hold all the cards if willing to remain on risk. Non-
renewals continue for poorly performing risks and/or more 
stringent underwriting guidelines (e.g., poor crime scores). 
Options are extremely limited for nonrenewed accounts, with 

a marked percentage of insureds finding coverage only in 
the non-admitted market. Nearly all admitted markets have 
severely curtailed their appetite for new risks, considering 
only above-average risks in terms of age, construction, fire/
life safety protection and favorable geographies.

The umbrella/excess liability market continued to be 
unsettled, with the slimmest glimmer of moderation seen 
from incumbent markets and only on upper tower layers 
as incumbent lead insurers continue to easily hold onto 
favorable renewals. Factors contributing to the volatility in 
the umbrella/excess liability over the past two years (social 
inflation; claims severity/frequency; and trends around 
wrongful eviction, assault/battery, sexual abuse/molestation 
and human trafficking) are still driving contraction in terms of 
capacity offered, non-renewals, and often significant premium 
increases. The lack of market participation for habitational and 
hospitality risks continue to be disproportionately adversely 
impacted, but there is a brightening spot of competition 
in layers excess of the first $15M – $20M for commercial/
industrial/office real estate. 

The workers’ compensation market continues to be largely 
competitive, with ample capacity and generally favorable 
pricing — single digit increases/decreases for insureds with 
positive loss experience. Outside of poor loss experience, 
there are not significant market trends that are adversely 
impacting pricing for this line of coverage.

Automobile liability rates for real estate are continuing to have 
rate increases, although generally 10% or less, as insureds in 
this sector generally do not have large owned auto exposure, 
and if so, most fleets tend to be private passenger vehicles and/
or light trucks used locally for general maintenance. This line of 
business is not normally a driver for the real estate sector.

Overall, Q4 renewal results were a continuation of Q3’s 
narrative. Some accounts experienced relative stability, but 
most continued to suffer at least some degree of disruption. 

Real Estate
Automobile, General Liability, Workers’ Compensation, Umbrella, Property
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Insurer predictions 90 days in advance of expiration have 
often been unsupported once renewal underwriting 
commences, and it’s still common to face significant 
restructuring of excess liability towers. While a developing 
positive trend seems possible in 2022, it seems more likely 
that the first six months will continue to pose a struggle for 
all but the best-performing insureds.

Property – Q4 Summary

After a prolonged period of turbulence in the property market 
that has seen significant changes to both policy terms and 
conditions along with account rates across multiple renewal 
periods, the fourth quarter brought more stability and less 
uncertainty for select Insured’s. Accounts deemed desirable 
by underwriters from a soft occupancy class perspective as 
well as those performing positively with no/low loss ratios 
endured less severe rate increases ranging from flat to 
mid/high single digit; this was driven, in part, from higher 
market competition due to healthy local and international 
industry capitalization putting pressure on incumbents to 
retain attractive risks. Further, less change to retentions and 
coverage sublimits were also typically realized as underwriters 
are comfortable with contract changes made in past renewal 
cycles they deemed necessary to “right-size” an account.

Conversely, challenging accounts such as those with adverse 
loss activity, less desirable occupancy class (i.e. habitational 
and hospitality) or significant exposure in natural catastrophe 
prone geographical areas are typically not seeing the same 
relief, with single carrier programs faring worse than shared 
and layered due to limited single carrier capacity. Convective 
storm, again highlighted from the recent devastation from 
tornadoes in the Midwest, continues to be a peril in the 
spotlight due to frequent and severe loss events. As a result, 
expanded weather deductibles including percentage and 
monetary convective storm deductibles are often seen for 
accounts with exposure in high loss prone states such AR, CO 
KS, KY, LA, MS, OK and TX. A contraction of capacity of markets 
writing in these states, particularly single-carrier capacity, 
continues to challenge an already distressed market which is 
clearly evident with more shared and layered programs and 
alternative market capacity (particularly E&S) participation. 
Further, high claims activity from other climate related losses 
such as wildfires, flooding and hurricanes has continued to 
impact capacity, retentions and pricing throughout Q4. 

Underwriter scrutiny remains high around reported contingent 
business interruption values as supply chain issues continue 
to complicate the conducting of normal business activities; 
this knock-on effect also results in business interruption 
values being more closely analyzed with more questions 
asked, especially when done in conjunction of values (in 
general) trending upwards due to COVID-19 recovery efforts.

Valuation and water related losses continue to be at 
the forefront of key concerns highlighted by markets. 
Benchmarking data, high labor costs, supply chain issues 
coupled with significant loss creep have been cited as critical 
reasons for underwriters to identify under reported values. To 
help offset this, margin clauses and coinsurance subjectivities 
continue to be the norm, particularly in the habitational 
occupancy class. Higher and separate water damage 
deductibles are also widely used on loss sensitive accounts; 
underwriters are advocating loss control initiatives, both 
physical and human-element, as a measure to help insureds 
control this exposure.

Casualty – 2021 Year in Review

Over the course of 2021, the real estate marketplace continued 
to harden. While there have been some pockets of relative 
stability, which may point to the slightest brightening on the 
horizon, in general the market trends remained consistent 
throughout 2021.

Primary general liability and automobile saw moderate rate 
increases throughout the year. Portfolios with low to average 
loss experience realized increases between 5% and 15%; those 
with poor loss experiences realized rates of 30% and higher. 

Workers’ compensation pricing continued to be stable or 
renew at reduced rates, with insurer interest in expanding 
market share for this line.

Umbrella/excess placements in general continued to sustain 
very significant rate increases (50% to 100%), experienced 
reduction in capacity, increased attachment points and 
restricted coverage. The differentiating factor driving results 
continues to be type of portfolio. Real estate other than 
habitational (and to a lesser degree, hospitality), particularly 
those with stable exposure and expected loss performance, 
fared reasonably well, with moderate rate increases as low 
as 10% to 20%.

The markets continued to refine their appetites, guidelines 
and capacity. Incumbent insurers still held significant 
advantage at renewal, and nonrenewed insureds struggled 
to find solutions outside of the non-admitted market. New 
market participation has been slow, but emerging — mainly 
in the excess liability space.

• Tightening market trends emerged: 
– Underwriting emphasis on crime scores — an 

increased crime score in even a small portion of an 
insured’s portfolio became cause for concern and 
even nonrenewal.

– Troubling jurisdictions are increasing, e.g., GA and FL, 
which have further restricted market competition.

• Market appetite continues to generally be restricted, 
with a few new entrants testing the opportunistic waters.

Property – 2021 Year in Review

For the better part of 2021, the property real estate marketplace 
endured a tumultuous journey ranging from double-digit 
rate increases coupled with restrictive term and condition 
revisions to significant capacity contraction in high loss prone 
geographical areas (i.e. TX) and/or occupancy classes (FL 
habitational). Accounts with significant catastrophic exposure 
and/or adverse loss history typically suffered the worst of such 
remedial actions taken by underwriters. The 2021 Atlantic 
hurricane season was the third-most active season on record, 
producing 21 named storms. Of these, the most impactful 
to the industry was Hurricane Ida with an estimated $65B in 
total property damage. In addition to significant human and 
property loss in Louisiana and surrounding states, Hurricane 
Ida also affected the Northeast United States with heavy 
widespread flooding accompanying high winds.

Losses from other severe weather events such as convective 
storms and tornadoes continued to wreck havoc throughout 
2021 with large hail and damaging winds resulting in multi-
billion dollar economic loss across the industry, most recently 
evidenced in KY. An above average season for wildfires 
primarily fueled with devastating commercial losses on the 
west coast (CA, CO, OR and WA) also saw further contraction 
of insurer capacity in an already distressed marketplace 
resulting in significant price hikes coupled with further 
coverage restrictions and/or exclusionary endorsements. 
Winter Storm Uri that occurred mid-February in TX was also 
further evidence that climate change is in full effect. 

Severe and frequent water damage claims continue to plague 
the industry; new and/or higher deductibles are continuing 
to be pushed by underwriters wherever they can. The collapse 
of the Champlain Towers Condominium also brought stark 
and quick change to an already distressed Florida insurance 
market including a further contraction of limited capacity 
and crippling price hikes.

Despite these challenges however, a brighter outlook for 
insured’s with desirable occupancy class with little/no 
catastrophic exposure and/or favorable loss history began to 
emerge in the latter stages of Q4 with more predictability/
stability and less severity around renewal rates in conjunction 
with fewer punitive corrections to terms and conditions. A 
lot of this was borne from market competition with insurers 
looking to close out 2021 by writing new business to help 
meet growth goals versus incumbents doing what was 
needed to retain favorable risks. We predict this same trend 
to continue into Q1 2022 and beyond.

Casualty – 2022 Outlook

As we look ahead, here are our key expectations for 2022:

• Continuing Pressure on Rate, Capacity, Attachment 
Point, Appetite:
– Primary rate increases are anticipated to level off 

for clients with stable exposure and loss projections 
– increases will continue to be standard, but more 
generally consistent.

– Flat or decreased rates are still far from the norm and 
should not be expected.

– Unless a risk has substantially changed or is in 
appetite for a new carrier, marketing efforts should 
be thoughtfully considered.

– Over-marketing should be avoided when appropriate 
and strategically possible.

• Upcoming Market Challenges Will Continue to Evolve: 
– Crime scores will be more heavily used in 

underwriting, with metropolitan locations tougher 
to place. Submissions for 2022 should incorporate 
crime scores by locations, and splitting portfolios by 
high/low crime scores will be a common strategy.

– Georgia and Florida jurisdictions will be increasingly 
difficult to place and anticipate increased coverage 
nuances for additional geographies as the year 
progresses.
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• Increasing Coverage Restrictions Around Assault, 
Sexual Misconduct and Human Trafficking:
– Anticipated uptick in total exclusions and sub-limits 

in lieu of silent or affirmative coverage, which may 
add complexities to excess liability layering.

– Underwriting will become more robust in these 
areas — anticipate close review/questioning of 
claims and operations in these areas.

– Clients will need to demonstrate proactive loss 
control efforts.

– Assault/sexual misconduct/trafficking claims must 
be addressed proactively early and in detail:
• Measures to prevent similar future claims must 

be presented in the submission/carrier meetings.

• Reliance on Wholesalers and Nonadmitted Markets 
Will Persist:
– Recent influx of private equity funding to the E&S 

casualty market.
– Most of the new programs will grow via umbrella 

opportunities as investors seize prospects where 
limited capacity exists.

– This will not result in low priced coverage but will 
provide more options and general competition.

Property – 2022 Outlook

• More Stability and Predictability (for desirable 
accounts):
– Incumbents looking to retain favorable risks; more 

stability and predictability with less volatility 
expected around renewal pricing and terms and 
conditions.

– Incumbents willing to consider expanding 
capacity, where possible, particularly on accounts 
that prioritize risk improvement/loss mitigation 
initiatives.

– Markets (incumbents and new) willing to consider 
long term agreements; not typically seen in the 
property market for a prolonged period.

• Increased Carrier Competition:
– New Year brings new growth goals which helps 

promote and support new capital.
– Reliance on wholesalers to offer more domestic 

excess and surplus (E&S) capacity on placements.

– Expect more international capacity on placements, 
particularly Lloyds and Bermuda.

– Some insurance carriers are willing to be more 
opportunistic and growth focused by opening 
more broker access points (i.e. Chronos, which is 
AmRisc’s Retail arm, was setup with the intention of 
capturing new business that AmRisc doesn’t see in 
the E&S market).

– Continued marketing and restructuring of programs 
to help entice new capacity, including DIC market 
for critical-catastrophe capacity.

– Consider other property coverage solutions, such 
as parametric product(s) for earthquake/earth 
movement and/or named windstorm.

*Note:
• Capital backing for some managing general agents 

(MGAs) has either been cut back or nonrenewed due 
to heavy loss activity; result is less capacity offered.

• Heavy industry losses have caused some insurance 
carriers to reevaluate their underwriting process; new 
business goal is to shed risk, not take more on (i.e. 
AmRisc and iCAT).

• Less Stability and More Volatility (for undesirable 
accounts):
– Continued distressed conditions expected for 

poor risk quality accounts due to reduced market 
appetite to support.

– Unfavorable trading conditions for certain 
occupancy classes (i.e. unprotected habitational) 
due to poor attritional claims activity.

– Challenging renewals for accounts with significant 
natural-catastrophe exposure or in states prone to 
high loss activity (CA, CO, FL, LA and TX).

– More restrictive coverage conditions expected such 
as new/higher deductibles and lower sublimits, 
particularly around wildfire and convective storm 
perils.

– Potential restructuring of programs from single-
carrier to shared and layered due to single-carrier 
capacity issues.

– Poor valuation will continue to be penalized with 
restrictive coverage subjectivities (i.e. moving from 
blanket to scheduled limits and/or coinsurance).

All Lines – 2022 Outlook

• Continuing Critical Need for High Quality Submissions:
– Providing complete and easy to review submissions 

are paramount in order to stand out in the 
marketplace and gain underwriter attention.

– A standout submission will need to paint a 
full risk picture addressing problem areas with 
preventive measures and ongoing risk management 
improvements.

– Critical components of a submission will include:
• Currently valued 5 – 7 years of losses (in some 

cases 10 years), including large claim details 
and implemented preventive measures where 
applicable.

• Sample contracts (tenant leases; third-party 
contractor service agreements; property 
management agreements).

• Evidence of established, robust risk management 
protocols.

• Crime scores by location.
• Supplemental applications that provide 

meaningful life safety detail.
– Client involvement to provide above data is critical 

and early communication of expectations early in 
the renewal process is imperative.

• Timing Is Everything:
– Underwriters are saturated with new business 

submissions — need to use timing thoughtfully and 
communicate clear goals for success.

– Early discussions with markets are recommended 
to manage expectations and drive efficiency — 
markets can triage and respond quickly to only 
viable opportunities.

– Carriers are generally unable to fulfill early quote 
requests. Advance prep discussion of incoming 
opportunities, followed by complete and thorough 
submission will allow time to negotiate best 
possible results. 

– Client must be advised of this dynamic during the 
pre-renewal strategy – renewals still routinely are 
being finalized only days before expiration.



612021 Fourth Quarter Overview   |   60   |   2021 Fourth Quarter Overview

Auto Liability Conditions 

METRICS
Q4 2021

YOY CHANGE
Q4 2021

COMMENTARY
12 MONTH 
FORECAST

12 MONTH FORECAST
COMMENTARY

RE clients’ owned auto exposure tends to 
be limited to private passenger vehicles 
and light trucks used for local maintenance 
purposes. The exception is hospitality, where 
shuttle vans used for guest transport are 
often present. Rates have steadily increased 
for years and are now relatively stabilized for 
favorable accounts at under 20%, with recent 
renewal rates generally seen at 10%.

Rate increases are anticipated to continue, 
although only to a mild to moderate degree 
in the next 12 months. Hired and non-owned 
auto exposure also continues to be specifically 
underwritten and rated, although premiums are 
not generally significant.

Standard limit offering of $1M/$2M/$2M 
has not changed. However, more umbrella 
markets are requesting attachment point 
of $2M/$4M/$4M which some insurers are 
not able to provide. This may necessitate 
the placement of a buffer layer for umbrella/
excess liability placement.

Trend of requiring $2M/$4M/$4M attachment 
points from the umbrella market is expected to 
continue and increase into the next year, although 
still far from becoming the new norm.

Retentions for automobile liability are 
not common for the light fleet exposure 
presented by real estate clients. If an insured 
suffered significant liability losses, a small 
retention could be considered based on 
individual risk characteristics. Some insurers 
have sharply increased physical damage 
deductibles as the cost of repair/replacing 
automobiles continues to steadily rise.

No widespread change expected in next 12 
months.

Automobile coverages are largely statutorily 
driven, but there are extensive broadening 
endorsements available. If an insurer offers 
these types of enhancements, it is not 
generally difficult to obtain for clients as the 
most serious claims arise from third party 
bodily injury scenarios. 

Availability of reasonably broad automobile liability 
and physical damage coverages are anticipated to 
continue over the next 12 months.

Automobile liability is usually quoted without 
issue by the insurer writing the other casualty 
lines. If monoline automobile coverage 
is needed or for clients with adverse loss 
experience or other risk peculiarities, the 
market is severely limited, mainly to insurers 
accessed in the non-admitted market.

Monoline auto markets will continue to be scarce 
due to the lack of additional casualty premium 
needed to balance the potential for severe losses.

The automobile liability claims front continues 
to present very significant exposure to 
insurers. Severe claims can result from a single 
occurrence, both from owned and non-owned 
auto exposure. Distracted and/or stressed 
driving contributes considerably to accidents. 
While RE clients overall generally have less 
vehicle exposure than do other auto-heavy 
risks, hospitality risks using shuttle vans carry 
the risk of multiple passenger injuries. 

Given the inherent danger and potential for 
severe losses that driving presents overall across 
industries, it is unlikely that flat to reduced rates will 
become the norm for well into the future.

PRICING

LIMITS

RETENTIONS

COVERAGE

CARRIER

CLAIMS

5% to 15% 5% to 10%

METRICS
Q4 2021

YOY CHANGE
Q4 2021

COMMENTARY
12 MONTH 
FORECAST

12 MONTH FORECAST
COMMENTARY

Insureds in office/retail/industrial sectors continue to 
sustain relatively stable renewals as competition for 
these risk profiles is more robust. Well-performing 
and favorable classes of RE clients may obtain flat to 
10% increases — poorer performing insureds can 
expect 30%+ increases. Non-renewed habitational 
accounts continue to struggle to keep rate increases 
under 30-50%.

Interest in non-habitational/hospitality accounts continues 
to drive market participation for well-performing risks, 
and this trend should provide competitive options in the 
next 12 months, although incumbents will still retain the 
advantage in many cases. Non-renewed habitational and 
middle-of-the-road hospitality accounts will continue to 
struggle.

Standard limit offering of $1M/$2M/$2M has not 
changed. However, more umbrella markets are 
requesting attachment point of $2M/$4M/$4M, 
which eliminates some otherwise competitive GL 
markets or necessitates the placement of a buffer 
layer. Reduction in overall limits offered via removal 
or reduction of aggregate limits per location and/
or policy cap for some. Quoting separate limits for 
sexual abuse/molestation (as opposed to remaining 
silent) is being utilized by some markets to curtail 
risk to this exposure. 

Trend of requiring $2M/$4M/$4M attachment points from 
the umbrella market is expected to continue and increase 
into the next year, although still far from becoming 
the new norm. Limiting overall capacity deployed via 
expansive aggregate limits is also expected to continue. 
Curtailing exposure to sexual abuse/molestation by 
affirmatively quoting specified limits may be a tool that 
more insurers will utilize going forward.

Retentions generally continue to follow the risk 
appetite of a particular account aligning with loss 
history. However, there are higher retentions being 
deployed regardless for some classes of business, 
such as habitational or alternative use in hospitality.  

As insurers continue to struggle with re-establishing 
healthy profitability margins, pressure against accepting 
first dollar exposure for riskier profiles is expected to 
continue for the next 12 months.

We are seeing reductions in coverage induced 
by more liberal use of adverse exclusions 
(communicable disease; abuse/molestation; assault/
battery; New York Labor Law; human trafficking; 
etc.) particularly for habitational and hospitality risks. 
These exclusions can be successfully negotiated 
away in some instances, but only in competitive 
situations.

Reducing coverage via exclusions, driven primarily by class 
of business or specific loss profiles, is expected to be a 
continuing trend with little negotiating ability.

Insurers have steadily been withdrawing from the 
habitational risk market, leaving fewer and fewer 
admitted carrier solutions. COVID-19 concerns have 
left many insurers with a moratorium on hospitality 
business. What insurers remain for these classes are 
increasingly particular about new business risks, 
which is extending to other classes of RE as well. 
The desire for only the “best of the best” in various 
classes is forcing continued heavy use of the non-
admitted marketplace.

While there have been some new insurer capacity entering 
the market (e.g., RISE for habitational risks), overall, primary 
market options have not increased. Development of 
COVID-19 variants continue to unsettle the economy 
recovery, and hence are keeping insurers longer on the 
bench for less favorable risk profiles. Incumbent insurers 
that desire to stay on risk are nearly always the most 
competitive even with significant rate increases.

General liability claims and insurer combined ratios 
are continuing to be driven by adverse litigation 
trends exacerbated by long-term inadequate 
pricing. Claims arising from new and unknown 
COVID-19 related losses are of concern for 
hospitality risks.

While there are some signs that insurers are beginning 
to get a handle on profitability, via a combination of 
shedding poor performing business and healthy rate 
increases over the past 2 – 3 years, a return to widespread 
market softening is still likely 12 months away.

General Liability

0% to 30% 0% to 30%PRICING
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METRICS
Q4 2021

YOY CHANGE
Q4 2021

COMMENTARY
12 MONTH 
FORECAST

12 MONTH FORECAST
COMMENTARY

The workers’ compensation market has 
remained stable over the past few years, 
subject to state of operation, industry and 
loss experience. 

Trend is anticipated to continue through the next 
12 months.

Workers’ compensation limits are statutory, 
so not defined by the broker or insurer. 
The standard limit of $1,000,000 for the 
employer’s liability component of coverage 
has remained available without issue. 

No changes foreseen.

Guaranteed cost workers’ compensation 
policies are common in the real estate sector 
and widely accessible. Larger and more 
sophisticated clients interested in controlling 
claims costs and possessing the wherewithal 
and appetite to take on risk continue to 
pursue large retention programs. “Hybrid” 
or structured programs (Sompo, strategic 
comp) are also attractive options that provide 
certainty in ultimate cost while providing 
potential for return premium during well-
performing years.

No changes foreseen.

Workers’ compensation coverages are 
standard regardless of insurer, with few 
broadening endorsements, e.g., blanket 
waiver of subrogation and voluntary 
compensation. Coverages for workplace 
related injuries and loss of income are set 
by state statute and exclusions are common 
across the marketplace. There have been 
no significant coverage changes or trends 
developing over the last 12 months. 

No changes foreseen.

There is robust insurer participation in this 
line of coverage. Many insurers look to lead 
with sizeable WC exposures/premiums in the 
real estate sector, to bolster the often more 
challenging general liability performance.

Workers’ compensation has remained a largely 
profitable line of business and we anticipate 
continued strong insurer support.

The impact of COVID-19 related workers’ 
compensation claims is limited in the real 
estate sector given that these employees 
are not in the “front line” category of 
employment. However, with the increase in 
business/leisure travel, more workers have 
returned to the hospitality space, and claims 
are likely to increase.

As the hospitality industry continues to recover 
from the pandemic shut-down, claims activity 
will increase. Labor shortages of experienced 
hospitality workers may also contribute to an 
increase in claims as we move into 2022. Lingering 
questions around working remotely and safe 
return to work will continue, creating potential for 
increased claims activity.

Workers’ Compensation 
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Umbrella Liability 

METRICS
Q4 2021

YOY CHANGE
Q4 2021

COMMENTARY
12 MONTH 
FORECAST

12 MONTH FORECAST
COMMENTARY

This line has experienced volatile premium 
increases over the last 15 – 24 months as insurers 
are correcting historical underpricing against 
severe increase in claims payout. Commercial risks 
(retail, office and light industrial) are experiencing 
the lowest increases. Residential and hospitality 
risks carry the largest industry rate increases due 
to poorer performance in claims and COVID-19 
concerns. Rating emphasis is on cost of capacity. 
While exposure certainly directs pricing, carriers are 
underwriting to limit and attachment point more 
than seen in previous years. Risk purchasing groups 
are making significant adjustments in premiums at 
time of master program renewals.

Last quarter’s projection remains relatively unchanged; 
premium increases will not subside completely, but 
carriers will be more ambitious to retain renewals 
and write new business. We expect most markets to 
have purged risks outside their appetite and will have 
aggressive new business goals. This will drive competition; 
however general price expectations will persist.

Increased lead attachment point of $2M/$4M/$4M 
are now common for residential and hospitality 
risks. However, in response to this limit increase 
requirement, we are seeing more primary carriers 
provide larger limits in quotes or lead umbrella 
options. Clients are reevaluating total limits 
purchased as risk purchasing groups become more 
restrictive, carriers reduce capacity and overall cost 
of limits increases. Quota sharing limits is common 
and frequently leads to more competitive outcomes. 
Carriers are restricting per location aggregate limits 
through the excess tower.

We expect current trends to continue for the next 12 
months with one possible exception. Private equity 
investments in the E&S space are increasing. This is 
expected to open more capacity with lead and buffer layer 
participants.

Minimal standard retentions still apply. Carrier 
pricing not impacted heavily with primary retention 
increases.  

We expect current trends to continue for the next 12 
months.

Human trafficking exclusion now common for 
hospitality risks. Assault and battery exclusions 
widespread and in line with primary carrier 
exclusions. We are seeing carrier flexibility 
depending on excess attachment point. 
Communicable disease exclusions are now expected 
on all renewals.

Coverage restrictions will persist and become more 
common throughout the next year. Formal safety and risk 
management plans around assault and human trafficking 
will be key in negotiating exclusion removal. Account 
specific claims including violence and bodily injury will 
drive introduction of new exclusions. 

Carriers revise appetite, capacity and attachment 
point regularly. Lead umbrella limits will be most 
competitively priced if provided by the primary 
general liability carrier rather than on a monoline 
basis. Risk purchasing groups are exceedingly 
selective with renewals and new business. Reliance 
on crime scores as an underwriting tool and 
guideline is becoming frequent.

Carrier appetites are reactive to loss trends. With no sign 
of slowing claim frequency and severity, we expect the 
current course to persist through the year. In areas where 
appetite is static, we anticipate capacity to fluctuate.

Two major claim trends contributing to current 
market pressures:
1) Social inflation has led to rising claim payouts, loss 
ratios and insurance costs. 
2) Significant increase in claim severity, settlement 
awards and verdicts. 

Claim trends will continue through the next 12 months, 
especially with the use of litigation financing.
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METRICS
Q4 2021

YOY CHANGE
Q4 2021

COMMENTARY
12 MONTH 
FORECAST

12 MONTH FORECAST
COMMENTARY

Positive pricing trends which began to be more 
evident in the latter stages of Q3 continued 
into Q4. Profitable accounts with no/low loss 
activity along with desirable occupancy classes 
mostly experienced flat to mid/high single 
digit rate increases. Conversely, less desirable 
occupancy classes, less profitable accounts and 
those located in higher loss prone states (FL, LA, 
MS, TX) are still experiencing distressed pricing 
conditions (15%+).

Increased competition fueled, in part, by more 
capacity options offered from foreign insurers (i.e. 
London and Bermuda) will continue to help general 
pricing trend downward. We’re expecting challenging 
conditions specific to certain occupancy classes/
accounts to somewhat continue, albeit tempered 
as general market conditions improve through the 
course of 2022.

Generally, program limits/sublimits saw little 
change although accounts in higher loss prone 
states face greater scrutiny such as new/lower 
sublimits related to convective storm (wind/
hail). Contingent business interruption values 
for certain account types (i.e. retail) are typically 
seeing a more detailed underwriting review due 
to supply chain issues.

Expect scrutiny on contingent business interruption 
values to continue until local/national/international 
supply chain resolutions are found. Less interest from 
clients to “trade” sublimits for premium savings due to 
market conditions improving.

As insured’s have now gone through multiple 
renewals in a prolonged turbulent market, 
underwriters in general have a better level of 
comfortability of current retentions having seen 
them revised in previous renewals. However, 
pressure for new/higher water damage 
deductibles on accounts with water related 
loss activity is still evident as is adequacy of 
retentions for insureds with heavy convective 
storm exposure.

With improved and less stressed market conditions 
predicted going forward, underwriters will have less 
leverage to implement adverse retention changes on 
Insureds than in prior renewal cycles. The knock-on 
effect of more favorable trading conditions is less 
interest from clients to “trade” higher retentions for 
premium savings.

In general, most renewals saw no/little change 
to coverage terms and conditions. However, 
accounts with supply chain exposure are being 
more closely examined for business interruption 
and/or contingent business interruption values. 
Residential accounts are still subject to valuation 
concerns; if not already, many are seeing 
coinsurance and/or margin clause subjectivities 
being pushed by underwriters where such 
apprehension exists.

Supply chain issues, labor shortages and improper 
valuations are making underwriters pay closer 
attention to certifying reported replacement cost 
and business interruption/ contingent business 
interruption exposure; this could result in corrective 
measures being forced, if not already in place. 
Accounts with no such issues/risk exposure can expect 
little to no change.

Overall capacity continues to be healthy — 
incumbent carriers are offering expanded 
capacity and/or new markets are offering new 
capital, particularly from London and Bermuda. 
However, we’re predicting prolonged challenges 
to continue to exist in higher loss prone states 
(TX) which may now require a shared/layered 
program solution rather than a traditional single-
carrier approach.

With rates stabilizing and coverage changes somewhat 
tempered, we’re predicting increased competition 
amongst carriers for profitable and desirable target 
classes of business resulting in over-subscription 
of capacity offerings. This is further emphasized by 
London and Bermuda continuing to offer competitive 
capacity for shared/layered programs.

Carrier claims advocacy continues to be 
challenged, a lot of which can be attributed to 
increasing loss estimates and reported losses 
from previous loss events (i.e. loss creep). 

This trend is expected to continue which is why 
underwriters are continuing to heavily target 
accounts and certain occupancy classes where 
significant concerns exist around low/poor 
valuation.

-5% to 5% -10% to 0%
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Construction
Anthony Dietz Chris Smith
Senior Vice President Senior Vice President
Construction  Wrap-Ups
Phone: 212.301.1180 Phone: 860.788.5490
Email: anthony.dietz@nfp.com Email: chris.t.smith@nfp.com

Environmental and Life Sciences
Chris Alviggi Jared Dubrowsky Scott Foster
Senior Vice President Vice President Senior Vice President
Environmental Environmental Life Sciences
Phone: 212.301.1186 Phone: 212.301.1178 Phone: 408.792.5453
Email: chris.alviggi@nfp.com Email: jared.dubrowsky@nfp.com Email: scott.foster@nfp.com

Legal Practice
Casey Stalter Kim Noble
President Senior Vice President
Phone: 312.239.2806 Phone: 312.566.4738
cstalter@thompsonflanagan.com knoble@thompsonflanagan.com

Management & Professional Liability
Matthew Schott Tom Sheffield Cynthia Olinger
Managing Director Managing Director Senior Vice President
Head of Management & Professional Liability Specialty Services Group Leader Head of Professional Liability
Phone: 856.287.1496  Phone: 212.973.9259 Phone: 415.273.2209
Email: matthew.schott@nfp.com Email: thomas.sheffield@nfp.com Email: cynthia.olinger@nfp.com

Jon Franznick Courtney Maugé Lauren Kim
Senior Vice President Senior Vice President Senior Vice President
Head of Claims Advocacy Cyber Practice Leader Legal & Technical Leader
Phone: 212.301.1096 Phone: 470.681.7596 Phone: 224.649.5223
Email: jonathan.franznick@nfp.com Email: courtney.mauge@nfp.com Email: lauren.kim@nfp.com

Moire Moron Christopher Krako
Vice President Assistant Vice President
Claims Advocacy and Technical Management Liability Claims Advocacy
Phone: 404.504.3819  Phone: 516.327.2819
Email: moire.moron@nfp.com Email: chris.krako@nfp.com

Contacts

Merger & Acquisition Risk Solutions
John McNally Andrew J. Pendergast Charles Sternberg
Managing Director Senior Vice President Senior Vice President
Head of MARS SPAC & GPL Practice Leader Core Property & Casualty Leader
Phone: 646.277.3622 Phone: 201.376.6763 Phone: 212.301.4118
Email: john.mcnally@nfp.com Email: andrew.pendergast@nfp.com Email: charles.sternberg@nfp.com

Real Estate

Gary Pestana Josh Forbes Tim Edwards
Managing Director Senior Vice President Senior Vice President
Head of Real Estate Property Broker in Property & Casualty Property Broker in Property & Casualty
Phone: 213.310.8740 Phone: 212.786.5692 Phone: 213.310.8740
Email: gary.pestana@nfp.com Email: josh.forbes@nfp.com Email: tim.edwards@nfp.com

Linden Mackey Margot Spera
Senior Vice President Vice President
Casualty Broker in Property & Casualty Real Estate Casualty Leader 
Phone: 415.321.3644 Phone: 248.204.8609 
Email: linden.mackey@nfp.com Email: margot.spera@nfp.com

Contacts

The information contained herein is provided for informational purposes only, with the understanding that NFP is not rendering financial, legal, accounting or other professional 
advice on specific matters. The information is based on sources we believe reliable, but NFP makes no representation or warranty as to its current or future accuracy.  NFP shall not 
be liable for any actions taken on such information and recommend that you consult your professional advisors with respect to your individual situation. 
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